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Congress  v.  the  Courts: 

Extracurricular  Student 

Religious  Groups 


by  Benjamin  B.  Sendor 


M 


.  ay  a  public  school  permit  students  to  form  extracur- 
ricular clubs  to  engage  in  religious  activity  on  school 
grounds?  In  an  article  in  the  School  Law  Bulletin  two  years 
ago,  I  concluded  that  the  establishment  clause  of  the  First 
Amendment  probably  prohibits  such  clubs.'  That  opinion 
rested  on  the  clear  trend  among  courts  on  the  question^  and 
on  a  statement  by  the  U.S.  Supreme  Court  in  its  decision 
in  Widmar  v.  Vincent.'^ 

However,  two  developments  since  that  article  appeared 
have  reopened  the  question:  (I)  the  Supreme  Court's  deci- 
sion in  February  1985  to  review  the  Be/jJeT  I'.  Williamsport 
Area  School  District.*  and  (2)  the  passage  of  the  Equal  Ac- 
cess Act  in  1984.'  This  article  will  discuss  the  significance 
of  these  developments  for  public  school  officials.* 


The  author  is  an  In.slitule  of  Governmenl  faculty  member  whose  fields  have 
included  school  law. 

1 .  Sendor.  The  Will  Between  Preaching  and  Teaching  in  the  Public  Schools, 
14  School  L.  Bull.  I.  4-6  (July  1983). 

2.  See  Lubbock  Civil  Liberties  Union  v.  Lubbock  Indep.  School  Dist.  669 
F.2d  10.18  (5th  Cir  1982).  cert,  denied.  459  U.S.  1155  (1983):  Brandon  v.  Board 
of  Educ.  of  Guilderland.  635  F.2d971  (2dCir  1980).  cert,  denied.  454  U.S.  1123 
(1981);  Johnson  v.  Huntington  Beach  Union  High  School  Dist.;  68  Cal.  App.  3d 
I.  1.37  Cal.  Rplr.  43  (Cal.  Ct.  App),  cert,  denied.  434  U.S.  877  (1977);  Trietley 
v.  Board  of  Educ.  of  the  City  of  Buffalo,  65  App.  Div  2d  1,  409  N.Y.S.  2d  912 
(N.Y.  App.  Div.  1978);  contra.  Reed  v.  Van  Hoven,  237  F  Supp.  48  (W.D.  Mich. 
1965). 

3.  454  U.S.  263  (1981). 

4.536F.Supp.697(M.D.Pa.  I983),re\  i/.  741  F2d538(3dCir.  1984),  ecrf. 
granted.  53  U.S.L.W.  3585  (U.S.  Feb.  18.  1985)  (No.  84-773) 

5.  Pub.  L.  No.  98-377.  A  copy  of  the  Equal  Access  Act  appears  as  an  appen- 
dix to  this  article. 

6.  Note  that  this  question  does  not  involve  the  undisputed  right  of  students 
U)  engage  in  private,  voluntary,  nondisruptive  religious  activity— either  alone  or 


Bender  involves  the  efforts  of  a  group  of  high  school 
students  in  Williamsport,  Pennsylvania,  to  form  an  extracur- 
ricular religious  group.  School  policy  set  aside  a  30-minute 
student  activity  period  on  Tuesdays  and  Thursdays  between 
the  morning  homeroom  period  and  the  first  class  for  any 
activity  that  would  contribute  "to  the  intellectual,  physical 
or  social  development  of  the  students  that  is  otherwise  con- 
sidered legal  and  constitutionally  proper."  Student  clubs  that 
met  under  this  policy  covered  a  wide  spectrum  of  groups, 
curriculum-related  and  otherwise,  including  the  Spanish 
club,  the  student  newspaper,  a  literary  magazine,  student 
government,  the  Key  Club  (a  service  organization).  Future 
Homemakers  of  America,  and  office  aides  (students  who 
helped  in  filing,  answered  telephones,  and  ran  errands). 

Lisa  Bender  and  other  students  requested  permission 
to  tbrm  a  religious  group,  to  be  called  "Petros,"  to  meet  dur- 
ing the  activity  period.  The  stated  purpose  of  Petros  was 
■'to  promote  spiritual  growth  and  positive  attitudes  in  the 
lives  of  its  members."  Meetings  were  to  include  "Scripture 
reading,  discussion,  prayer  and  other  activities  which  may 
be  of  interest  to  the  group."  Petros  was  allowed  to  conduct 
one  organizational  meeting,  attended  by  approximately  45 
students.  The  first  meeting  included  Bible-reading  and 
prayer.  However,  the  local  school  board  then  prohibited  fur- 
ther meetings,  fearing  that  the  meetings  would  violate  the 
establishment  clause. 

in  groups— during  free  times  in  the  school  day,  such  as  during  lunch.  The  issue 
here  is  whether  the  establishment  clause  permits  students— or  whether  the  free 
speech  clause  of  the  First  Amendment  guarantees  the  right  of  students— to  create 
more  formal  groups  to  meet  in  places  and  at  times  set  aside  by  schools  for  ex- 
tracurricular student  activities. 
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The  students  sued  the  board  in  federal  district  court, 
seeking  an  injunction  that  would  allow  them  to  meet.  The 
court  ruled  for  them,  relying  on  the  Supreme  Court's  1981 
decision  in  Widmar  v.  Vincent.  In  Widinar  the  Court  held 
that  the  First  Amendment  right  to  freedom  of  speech  required 
a  public  university  in  Missouri  to  allow  students  to  form  ex- 
tracurricular student  religious  clubs  on  campus.  The  Court 
explained  that  the  university's  neutral,  open-door  extracur- 
ricular policy  created  an  open  forum  for  student  groups. 
Therefore  the  First  Amendment's  free  speech  clause  barred 
the  university  from  prohibiting  any  group  on  the  basis  of 
the  group's  views  unless  such  prohibition  was  necessary  to 
serve  a  compelling  state  interest.  When  the  university  argued 
that  a  prohibition  against  religious  clubs  was  necessary  to 
protect  the  state's  compelling  interest  in  complying  with  the 
establishment  clause,  the  Court  disagreed.  It  held  that  allow- 
ing such  groups  to  meet  would  not  violate  the  establishment 
clause  for  four  reasons:  (1)  granting  access  to  student 
religious  groups  would  serve  a  secular  interest  of  maintain- 
ing the  campus  as  an  open  marketplace  of  ideas;  (2)  any 
benefits  to  religion  would  be  merely  "incidental"  rather  than 
primary  effects  of  the  clubs  because  college  students  were 
mature  enough  to  realize  that  "an  open  forum  in  a  public 
university  does  not  confer  any  imprimatur  of  State  approval 
on  religious  sects  or  practices";'  (3)  passive  permission  to 
meet  would  not  risk  entangling  the  university  with  religion; 
and  (4)  college  students  often  live  on  campus,  with  little  op- 
portunity to  find  suitable  places  for  worship  off  campus. 

In  Bender  the  district  court  applied  Widmar  directly 
to  the  high  school  setting.  The  court  ruled  that  the  school 
board  had  abridged  the  students'  freedom  of  speech.  Regard- 
ing the  establishment  clause,  the  court  decided  that  allow- 
ing Petros  to  meet  would  serve  the  secular  purpose  of  main- 
taining a  neutral  extracurricular  policy,  that  high  school 
students  are  mature  enough  not  to  mistake  the  school's  per- 
mission for  Petros  to  meet  for  endorsement  of  the  group's 
religious  views  or  practices,  and  that  the  required  teacher 
supervision  would  be  minimal. 

On  appeal,  the  U.S.  Court  of  Appeals  for  the  Third  Cir- 
cuit reversed  the  district  court's  ruling.  It  agreed  with  the 
district  court  that  the  students  had  a  valid  free  speech  in- 
terest in  forming  Petros.  But  it  then  held  that  barring  Petros 
from  meeting  was  necessary  in  order  to  protect  the  school 
board's  compelling  interest  in  complying  with  the  establish- 
ment clause,  an  interest  sufficient  to  override  the  students' 
free  speech  rights.  The  court  stressed  two  factors  as  decisive 
in  analyzing  Petros  under  the  establishment  clause.  First, 


disagreeing  with  the  district  court,  the  appeals  court  main-  \^ 
tained  that  high  school  students  are  not  mature  enough  to 
appreciate  the  neutral  spirit  of  school  board's  permission 
for  Petros  to  meet— particularly  given  the  structured,  con- 
trolled nature  of  high  school  education  within  the  context 
of  the  compulsory  school  attendance.  Second,  it  found  that 
supervision  by  teachers  in  order  to  keep  order  during  club 


The  courts:  The  schools* 
compelling  interest  in 
complying  with  the 
establishment  clause  over- 
rides the  students*  equal 
access  rights. 


meetings  would  risk  excessive  entanglement  of  school 
authorities  in  religious  matters.  These  factors  led  the  court 
to  strike  the  balance  between  the  establishment  clause  and  ( 
the  free  speech  clause  in  favor  of  the  establishment  clause.  V 
That  decision  puts  the  Third  Circuit  in  line  with  the  Second, 
Fifth,  and  Eleventh  Circuits  and  with  appellate  courts  in  New 
York  and  California.* 

Despite  the  clear  trend  among  courts  to  prohibit  ex- 
tracurricular religious  clubs  as  an  establishment  clause  viola- 
tion. Congress  passed  the  Equal  Access  Act  (EAA)  on  July 
25,  1984,  the  day  after  the  Bender  decision  (EAA  became 
effective  on  August  11,  1984).  Passage  of  EAA  pits  Con- 
gress against  the  courts  over  the  legality  of  such  clubs,  a 
conflict  that  the  Supreme  Court  may  resolve  when  it  reviews 
Bender  in  coming  months. 

EAA  provides  that  if  a  public  high  school'  that  receives 
federal  aid  allows  one  or  more  "noncurriculum  related"  ex- 


7.  454  U.S.  at  274. 


8.  See  cases  cited  in  note  2.  supra.  See  also  Nartowicz  v.  Clayton  County 
School  Dist.,  736  F.2d  646  (Uth  Cir.  1984)  {per  curiam).  The  controversy  in  Nar- 
lowicz  arose  in  a  much  different  setting  from  the  neutral .  open-door  activity  period 
in  Bender  In  Nartowicz.  the  court  examined  a  school  board's  permission  for  stu- 
dent religious  club  meetings  in  the  context  of  substantial  school  support  of  other 
religious  activities. 

9.  EAA  expressly  applies  to  "secondary  schools"  and  defines  that  term  to 
mean  "a  public  school  which  provides  secondary  education  as  determined  by  state 
law."  Nonh  Carolina  law  does  not  specifically  define  the  term  "secondary  school"; 
according  to  an  Attorney  General's  Opinion  issued  on  April  1.  198!).  for  the  pur- 
poses of  the  EAA,  the  term  "secondary  school"  in  North  Carolina  law  refers  to 
grades  9  through  12.  See  N.C.  Gen.  Stat.  §§  115C-74,  -75. 
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tracurricular  student  groups  to  meet  on  school  grounds,  it 
must  grant  a  fair  opportunity  ("equal  access")  to  all  such 
student  groups  without  discriminatory  prohibition  of  any 
such  group  "on  the  basis  of  the  religious,  political, 
philosophical,  or  other  content"  ofviews  expressed  during 
group  meetings.  The  basic  thrust  of  EAA  is  to  codify  Wid- 
mar  for  public  high  schools:  once  a  high  school  allows  some 
groups  to  meet  for  purposes  not  related  to  curriculum,  it 
may  not  deny  permission  to  other  such  student  groups  to 
meet. 

It  is  important  to  grasp  the  broad  scope  of  EAA. 
Although  it  was  introduced  to  give  access  to  student  religious 
groups,  as  finally  enacted  the  bill  grants  access  to  all  types 
of  extracurricular  organizations,  including  political  and 
philosophical  groups  as  well  as  religious  groups.  Thus  it 
applies  to  Young  Republicans  and  Young  Gays  as  well  as 
Young  Christians.  EAA  applies  to  mainstream  and  contix)ver- 
sial  fringe  groups  alike.  A  school  that  allows  a  Methodist 
student  prayer  group  or  a  student  Democrats  group  to  meet 
may  not— on  the  basis  of  group  members'  views— bar  a  stu- 
dent Hare  Krishna  chanting  group,  a  student  socialist  group, 
or  a  Ku  Klux  Klan  group  from  meeting.'" 

Note  that  EAA  applies  only  to  schools  that  already  per- 
mit noncurriculum-related  groups  to  meet  during  noninstruc- 
tional  time.  That  is,  a  school  that  does  not  allow  any  such 
groups  to  meet  is  exempt  from  EAA .  Only  schools  that  allow 
some  such  groups  to  meet  must  open  their  doors  to  other 
such  groups.  The  bill  defines  a  noncurriculum-related  group 
as  one  with  activities  "not  directly  related  to  the  school  cur- 
riculum." This  skeletal  definition  places  the  burden  of 
distinguishing  between  curriculum-  and  noncurriculum- 
related  groups  on  school  boards.  The  task  is  difficult.  While 
some  types  of  groups  plainly  are  related  to  the  curriculum 
(e.g.,  language  clubs,  athletic  teams,  and  a  literary  maga- 
zine), others  seem  to  be  noncurricular,  though  they  are  not 
easily  categorized  (e.g.,  service  club  and  chess  club). 

Boards  that  wish  to  exempt  their  high  schools  from  EAA 
may  either  ban  all  "noncurriculum-related"  groups  or  define 
"curriculum-related"  broadly  enough  to  encompass  all  ex- 
isting nonreligious,  nonpolitical.  and  nonphilosophical 
groups."  But  they  should  realize  that  the  definition  of 
"curriculum-related"  is  not  infinitely  elastic.  A  board  that 


10.  Particular  characteristics  of  some  groups,  such  as  discriminatory  member- 
ship pohcies,  might  justify  a  school's  refusal  to  allow  meetings  under  EAA.  This 
question  will  be  discussed  below. 

11.  Some  boards  might  wish  to  exempt  their  high  schools  from  EAA  simply 
because  they  oppose  noncurriculum-related  extracurricular  groups;  other  boards 
might  choose  to  do  so  because,  pending  the  Supreme  Court's  decision  in  Bender. 
they  believe  that  the  establishment  clause  prohibits  extracurricular  religious  clubs. 


makes  urueasonable  distinctions  among  groups  would  violate 
students'  free  speech  and  EAA  rights  and  invite  a  civil  rights 
lawsuit  brought  by  students  under  42  U.S.C.  §  1983  to  en- 
force their  rights.  For  example,  a  board  that  classifies  all 
political  clubs  except  a  student  socialist  club  as  curriculum- 
related  would  violate  the  free  speech  and  EAA  rights  of  the 
student  socialists. 

The  act  defines  noninstructional  time  as  "time  set  aside 
by  the  school  before  actual  classroom  instruction  begins  or 
after  actual  classroom  instruction  ends."  This  definition  on 
its  face  includes  periods  before  the  first  class  and  after  the 
last  class;  it  seems  to  exclude  other  periods  during  the  school 
day,  such  as  lunch  and  study  hall.  '^  Accordingly,  EAA  prob- 
ably requires  equal  access  only  if  some  noncurriculum- 
related  groups  meet  before  or  after  the  instructional  day. 

If  EAA  applies  to  a  school,  school  must  satisfy  a  number 
of  conditions  to  comply  with  the  act's  mandate:  (1)  a  per- 
mitted group  must  be  initiated  by  students  and  have  volun- 
tary attendance  policies;  (2)  a  school  may  not  sponsor  any 
such  groups,  although  it  may  pay  incidental  costs  of  pro- 
viding space,  lighting,  and  heat; "  (3)  school  employees  may 
not  participate  in  meetings,  although  an  employee  may  be 
assigned  solely  to  maintain  discipline;''*  (4)  meetings  may 


Such  boards  might  prohibit  all  noncurriculum-related  groups  in  order  to  steer  a 
narrow  course  of  compliance  with  both  the  establishment  clause  and  EAA.  Finally, 
some  boards,  while  receptive  to  pemiining  meetings  of  mainstream  noncurriculum- 
related  groups,  might  nevertheless  seek  exemption  from  EAA  in  order  to  keep 
controversial  or  fringe  noncurriculum-related  groups  out  of  school. 

12.  If  EAA  does  not  apply  to  periods  during  the  instructional  day.  such  as 
lunch  and  study  hall,  a  school  could  permit  some  noncurriculum-related  clubs 
to  meet  and  prohibit  others  from  meeting  without  violating  EAA.  Thus,  under 
EAA,  a  school  could  permit  the  chess  club  to  meet  during  the  lunch  period  and 
still  bar  a  religious  club  from  meeting  at  that  time.  Note,  however,  that  such  distinc- 
tions are  still  subject  to  a  future  decision  by  the  Supreme  Court  in  Beiuler  concern- 
ing the  constitutional  free  speech  rights  of  students  in  religious  clubs  that  would 
be  excluded  by  such  a  policy. 

13.  EAA  does  not  fully  describe  what  types  of  school  support  constitute  pro- 
hibited "sponsorship"  other  than  "promoting,  leading,  or  participating  in  a  meeting" 
[§  80.3  (2||,  but  such  sponsorship  might  include  financial  subsidies,  extra  credit 
for  students  who  participate  in  clubs,  and  even  announcements  of  club  activities 
by  school  employees.  It  is  not  clear  whether  allowing  notices  of  club  activities 
to  be  posted  on  bulletin  boards  or  published  in  the  school  newspaper  would  con- 
stitute sponsorship,  though  a  ban  of  such  forms  of  notice  seems  unrealistic.  See 
Tatel,  Mineberg,  &  Middlebrooks,  An  Introduction  to  the  Equal  Access  Act,  21 
Emic    L.  RPTR.  7.  10-11  (Jan.  10.  1985). 

14.  Although  Section  802(c)(3)  of  EAA  prohibits  participation  of  employees 
only  in  religious  groups.  Sections  802(c)(2)  and  803(2)  prohibit  employee  par- 
ticipation in  all  categories  of  noncurriculum-related  groups,  except  to  maintain 
discipline.  Some  commentators  have  questioned  whether  Congress  intended  to 
prohibit  employee  participation  in  nonreligious  groups,  despite  the  plain  language 
of  Section  803(2).  SeeTatdet  al..  supra  note  13.  at  11;  AMERirAN  Association 
OF  ScHOOi  Administrators,  Equal  Access:  Interpretation  and  Implemen- 
tation Guidelines  7  (Arlington,  Va.  1984).  In  North  Carolina  the  Orange  County 
Board  of  Education  has  adopted  a  policy  that  copes  with  this  harsh  language  by 
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The  Equal  Access  Act  (Pub.  L.  No.  98-377) 


SHORT  TITLE 

Sec.  801.  This  title  may  be  cited  as  "The  Equal  Access 
Act." 

DENIAL  OF  EQUAL  ACCESS  PROHIBITED 

Sec.  802.  (a)  It  shall  be  unlawful  for  any  public 
secondary  school  which  receives  Federal  financial 
assistance  and  which  has  a  limited  open  forum  to  deny 
equal  access  or  a  fair  opportunity  to,  or  discriminate 
against,  any  students  who  wish  to  conduct  a  meeting 
within  that  limited  open  forum  on  the  basis  of  the 
religious,  political,  philosophical,  or  other  content  of  the 
speech  at  such  meetings. 

(b)  A  public  secondary  school  has  a  limited  open  forum 
whenever  such  school  grants  an  offering  to  or  op- 
portunity for  one  or  more  noncurriculum  related  student 
groups  to  meet  on  school  premises  during  noninstruc- 
tional  time. 

(c)  Schools  shall  be  deemed  to  offer  a  fair  opportunity 
to  students  who  wish  to  conduct  a  meeting  within  its 
limited  open  forum  if  such  school  uniformly  provides 
that— 

(1)  the  meeting  is  voluntary  and  student-initiated; 

(2)  there  is  no  sponsorship  of  the  meeting  by  the 
school,  the  government,  or  its  agents  or  employees: 

(3)  employees  or  agents  of  the  school  or  government 
are  present  at  religious  meetings  only  in  a  nonpar- 
ticipatory  capacity; 

(4)  the  meeting  does  not  materially  and  substantial- 
ly interfere  with  the  orderly  conduct  of  educational  ac- 
tivities within  the  school;  and 

(5)  nonschool  persons  may  not  direct,  conduct,  con- 
trol, or  regularly  attend  activities  of  student  groups. 

(d)  Nothing  in  this  title  shall  be  construed  to  authorize 
the  United  States  or  any  State  or  political  subdivision 
thereof— 

(1)  to  influence  the  form  or  content  of  any  prayer  or 
other  religious  activity; 

(2)  to  require  any  person  to  participate  in  prayer  or 
other  religious  activity; 

(3)  to  expend  public  funds  beyond  the  incidental  cost 
of  providing  the  space  for  student-initiated  meetings; 

(4)  to  compel  any  school  agent  or  employee  to  at- 
tend a  school  meeting  if  the  content  of  the  speech  at  the 


meeting  is  contrary  to  the  beliefs  of  the  agent  or  employee; 

(5)  to  sanction  meetings  that  are  otherwise  unlawful; 

(6)  to  limit  the  rights  of  groups  of  students  which 
are  not  of  a  specified  numerical  size;  or 

(7)  to  abridge  the  constitutional  rights  of  any  person. 

(e)  Notwithstanding  the  availability  of  any  other  remedy 
under  the  Constitution  or  the  laws  of  the  United  States, 
nothing  in  this  title  shall  be  construed  to  authorize  the 
United  States  to  deny  or  withhold  Federal  finance 
assistance  to  any  school. 

(f)  Nothing  in  this  title  shall  be  construed  to  limit  the 
authority  of  the  school,  its  agents  or  employees,  to  main- 
tain order  and  discipline  on  school  premises,  to  protect 
the  well-being  of  students  and  faculty,  and  to  assure  that 
attendance  of  students  at  meetings  is  voluntary. 

DEFINITIONS 

Sec.  803.  As  used  in  this  title- 
CD  The  term  "secondary  schoor'means  a  public 
school  which  provides  secondary  education  as  de- 
termined by  State  law. 

(2)  The  term  "sponsorship"  includes  the  act  of  pro- 
moting, leading,  or  participating  in  a  meeting.  The  assign- 
ment of  a  teacher,  administrator,  or  other  school  employee 
to  a  meeting  for  custodial  purposes  does  not  constitute 
sponsorship  of  the  meeting. 

(3)  The  term  "meeting"  includes  those  activities  of 
student  groups  which  are  permitted  under  a  school's 
limited  open  forum  and  are  not  directly  related  to  the 
school  curriculum. 

(4)  The  term  "noninstructional  time"  means  time 
set  aside  by  the  school  before  actual  classroom  instruc- 
tion begins  or  after  actual  classroom  instruction  ends. 

SEVERABILITY 
Sec.  804.  If  any  provision  of  this  title  or  the  application 
thereof  to  any  person  or  circumstances  is  judicially  deter- 
mined to  be  invalid,  the  provisions  of  the  remainder  of 
the  title  and  the  application  to  other  persons  or  cir- 
cumstances shall  not  be  affected  thereby. 

CONSTRUCTION 

Sec.  805.  The  provisions  of  this  title  shall  supersede  all 
other  provisions  of  Federal  law  that  are  inconsistent  with 
the  provisions  of  this  title. 
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not  interfere  with  educational  activities;  and  (5)  outsiders 
may  not  direct  or  regularly  attend  meetings." 

Despite  its  broad  scope  and  strict  conditions,  EAA 
allows  school  officials  to  retain  authority  over  several  im- 
portant facets  of  extracurricular  student  activity.  It  does  not 
affect  school  control  over  curriculum-related  groups.  Also, 
the  act  does  not  require  schools  to  allow  student  meetings 
that  are  otherwise  unlawful,  such  as  disruptive  or  violent 
gatherings.  School  officials  still  have  authority  to  keep  order 
and  protect  the  welfare  of  students  and  employees.  But  they 
may  not  ban  a  meeting  out  of  concern  for  possible  disrup- 
tive conduct  without  specific,  reliable  evidence  that  disrup- 
tion is  likely  to  occur;  a  group  may  not  be  prohibited  from 
meeting  simply  because  its  members  express  controversial 
or  unpopular  views.  '*  Furthermore,  officials  probably  may 
ban  groups  with  discriminatory  or  secret  membership 
policies.  '^  Finally  EAA  does  not  affect  school  officials"  con- 


drawing  yet  a  further  distinction  between  noncurriculum-related  groups  initiated 
by  students  and  those  initiated  by  the  school.  The  pohcy  limits  the  applicability 
of  EAA.  including  prohibition  ofemployee  participation  and  school  sponsorship, 
to  noncurriculum-related  groups  initiated  by  students. 

15.  Although  EAA  forbids  control  or  regular  attendance  by  outsiders,  it  does 
not  state  whether  and  to  what  extent  a  group  covered  by  the  act  may  be  affiliated 
with  outside  organizations.  It  is  conceivable  that  some  forms  of  affiliation  might 
result  in  control  of  a  student  group  by  outsiders,  in  violation  of  EAA. 

16.  See  generally  Tinker  v.  Des  Moines  Indep.  Community  School  Dist. ,  393 
U.S.  503  (1969). 

17.  Regarding  discriminatory  groups,  see  Knights  of  Ku  Klux  Klan  Realm 
of  Ijouisiana  v.  East  Baton  Rouge  Parish  Schix.l  Bd. .  578  F.2d  1122  (5th  Cir.  1978); 
Cason  v.  City  of  Jacksonville.  497  F2d  949  (5th  Cir  19791;  National  Socialist 
White  People's  Party  v  Ringers.  473  F.2d  1010  (4th  Cir  1973).  The  courts  in  these 
cases  held,  in  pertinent  part,  that  the  discriminatory  membership  policies  of  par- 
ticular adult  political  groups  did  not  justify  school  boards'  decisions  to  deny  these 
groups  access  to  public  school  fecilities  for  meetings.  However,  the  courts  in  Rinners 
and  Cason  distinguished  between  off-campus  membership  and  attendance  of  an 
on-campus  meeting.  The  courts  suggested  that  a  school  board  could  deny  access 


trol  over  access  of  outside,  community  groups  to  school 
facilities.'* 

EAA  conflicts  with  the  decision  in  Bender.  Petros,  the 
group  banned  in  that  case,  would  seem  to  fall  under  EAAs 
protective  umbrella  for  noncurriculum-related  groups.  Deci- 
sions concerning  extracurricular  religious  groups  by  the  Sec- 
ond, Fifth,  and  Eleventh  Circuits  and  by  state  appellate  courts 
in  New  York  and  California  also  appear  to  conflict  with  EAA . 
Note  that  the  conflict  pertains  only  to  religious  groups; 
therefore  all  school  boards  should  heed  the  congressional 
directive  concerning  equal  access  for  nonreligious  groups. 
Still,  given  the  conflict  over  religious  groups,  boards  must 
decide  whether  to  obey  Congress  or  the  courts  in  regard  to 
those  groups.  Boards  in  jurisdictions  governed  by  courts  that 
have  prohibited  extracurricular  religious  clubs  should  follow 
those  courts'  rulings  and  bar  such  clubs.  Boards  elsewhere" 
should  seek  their  attorneys'  advice  about  whether  Congress 
or  the  courts  have  correctly  interpreted  the  First  Amend- 
ment's establishment  and  free  speech  clauses.  For  a  definitive 
answer,  we  must  all  await  the  Supreme  Court's  review  of 
Bender.  ■ 


to  a  group  that  admits  members  of  the  public  to  an  on-campus  meeting  on  a 
discriminatory  basis.  See  Ringers,  473  E2d  at  1018;  Cason.  497  F.2d  at  954.  In 
the  case  of  an  extracurricular  student  group,  both  membership  and  attendance 
of  meetings  occur  on  campus  and.  therefore,  a  board  probably  could  ban  student 
groups  that  discriminate  with  respect  to  either  membership  or  attendance.  With 
respect  to  secret  societies,  see  Passel  v.  Fort  Worth  Indep.  School  Dist. ,  453  S.W.2d 
888  (Tex.  Cir.  App.  1970);  Robinson  v.  Sacramento  City  Unified  School  Dist.. 
53  Cal.  Rptr.  781  (Cal.  App.  1966). 

18.  See  Murphy.  Access  to  Public  School  Facilities  and  Students.  16  School 
L.  Bull.  9  (Winter  1985). 

19.  Neither  the  Fourth  Circuit  nor  the  North  Carolina  state  appellate  courts, 
which  have  jurisdiction  over  North  Carolina,  have  addressed  the  constitutionali- 
ty of  extracurricular  religious  clubs,  and  the  school  boards  of  this  state  are  not 
bound  by  the  decisions  of  the  appellate  courts  elsewhere  that  have  done  so. 


Constitutional  Protections  of  Teachers 
and  Other  Public  Employees 


by  Robert  P.  Joyce 


M.  he  government  is  a  special  employer.  With  the  people 
it  hires,  it  stands  not  only  in  an  employer-employee  rela- 
tionship but  also  in  a  government-citizen  relationship.  One 
chief  reason  that  our  Constitution  sets  out  the  powers  and 
privileges  of  government  is  the  need  to  protect  citizens  from 
the  overbearing  power  of  the  government.  Against  govern- 
mental power,  the  individual  citizen  is  weak.  While  the 
authors  of  the  Bill  of  Rights  surely  could  not  have  foreseen 
that  fired  public  employees  might  use  it  to  get  their  jobs  back, 
such  employees  are  citizens  and  therefore  are  entitled  to  the 
protections  of  the  Bill  of  Rights  and  the  entire  Constitution. 

A  public  school  system,  a  public  community  college, 
or  a  public  university  is  part  of  the  government.  When  the 
school  becomes  an  employer,  the  constitutional  guidelines 
that  limit  the  ways  in  which  government  may  deal  with  its 
citizens  apply  to  the  school's  dealings  with  its  employees. 

Chiefly,  these  guidelines  apply  in  the  following  ways: 
(1)  Government  may  not,  without  adequate  justification, 
deprive  its  citizens  of  fundamental,  protected  rights  like 
freedom  of  speech  and  freedom  of  association;  (2)  govern- 
ment may  not,  without  due  process  of  law,  deprive  a  citizen 
of  property ;  (3)  government  may  not,  without  due  process 
of  law,  deprive  a  citizen  of  liberty ;  and  (4)  government  must 
provide  all  citizens  the  equal  protection  of  the  laws. 

Protection  of  Fundamental  Rights 

The  First  Amendment  to  the  United  States  Constitu- 
tion guarantees  to  all  citizens  the  rights  to  freedom  of  speech 
and  freedom  of  association.  If  an  employee  of  a  public  school 
is  forced  to  choose  between  keeping  his  job  and  exercising 


one  of  these  rights,  the  government  has  done  to  him  indirectly 
what  it  may  not  do  directly— it  has  put  him  to  such  a  hard 
choice  that  it  has  deprived  him  of  a  constitutionally  protected 
right.  The  courts,  led  by  the  United  States  Supreme  Court, 
have  made  it  clear  that  indirect  deprivation  is  just  as  un-  / 
constitutional  as  direct.'  ^ 

Pickering  v.  Board  of  Education'^  is  the  leading  case  in 
this  area.  Pickering,  a  teacher,  had  been  dismissed  tor  writing 
a  letter  to  the  editor  critical  of  several  actions  by  the  local 
school  board.  The  lower  courts  had  upheld  the  dismissal 
because  the  letter  was  "detrimental  to  the  interests  of  the 
school  system."^  The  United  States  Supreme  Court  reversed 
the  lower  courts'  decisions,  which  it  characterized  as  "sug- 
gest[ing]  that  teachers  may  constitutionally  be  compelled 
to  relinquish  the  First  Amendment  rights  they  would  other- 
wise enjoy  as  citizens  to  comment  on  matters  of  public  in- 
terest .  .  .  ."■*  It  went  on  to  say: 

[T]he  theory  that  public  employment  which  may  be  denied 
altogether  may  be  subjected  to  any  conditions,  regardless 
of  how  unreasonable,  has  been  uniformly  rejected.' 

[S]tatements  by  public  officials  on  matters  of  public 
concern  must  be  accorded  First  Amendment  protection 
despite  the  fact  that  the  statements  are  directed  at  their 
nominal  superiors.* 


The  author  is  an  Institute  faculty  member  whose  fields  include  employer- 
employee  relations. 

1.  See  Board  of  Regents  v.  Roth.  408  U.S.  564.  576  (1972). 

2.  391  U.S.  56.-!  (1968). 

3.  Id.  at  565.  4.  Id.  at  568. 
5.  Id.  at  568.  6  Id.  at  574. 
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Since  Pickering,  the  courts  have  frequently  looked  favorably 
on  the  claims  of  public  education  employees  who  were 
dismissed  because  of  their  exercise  of  First  Amendment 
rights:'  In  one  case,'  a  professor  of  government  and  science 
at  a  public  junior  college  in  Texas  had  testified  on  several 
occasions  before  committees  of  the  state  legislature  about 
matters  of  interest  to  his  school's  board  of  regents  and  had 
become  embroiled  with  the  board  over  a  number  of  con- 
troversial issues.  His  contract  was  not  renewed.  The  Supreme 
Court  remanded  the  case  to  the  trial  court  for  a  determina- 
tion of  whether  the  dismissal  was  based  on  the  teacher's 
testimony  and  other  public  statements  critical  of  the  regents' 
policies  or  on  some  other  reason  that  did  not  involve  con- 
stitutional rights. 

Another  case'  involved  an  English  teacher  in  a  junior 
high  school  that  was  under  a  desegregation  order.  On  several 
occasions  she  privately  told  her  principal  about  her  views 
regarding  desegregation.  Her  contract  was  not  renewed.  The 
appeals  court  threw  out  her  lawsuit  on  the  grounds  that 
"because  petitioner  had  privately  expressed  her  complaints 
and  opinions  to  the  principal,  her  expression  was  not  pro- 
tected under  the  First  Amendment."'*'  Only  public  speech 
is  protected,  the  court  held.  The  United  States  Supreme  Court 
overruled  the  appeals  court,  saying  that  freedom  of  speech 
is  not  "lost  to  the  public  employee  who  arranges  to  com- 
municate privately  with  his  employer  rather  than  to  spread 
his  views  before  the  public."" 

In  a  North  Carolina  case,'^  an  instructor  in  business 
and  accounting  at  a  technical  institute  submitted  a  memoran- 
dum to  her  superiors  in  which  she  stated  that  the  administra- 
tion showed  a  "lack  of  concern  for  students"  and  was  not 
adequately  responding  to  the  community.  The  federal  ap- 
peals court  held  that  her  memorandum  was  due  First  Amend- 
ment protection:  "Such  broadly-based  comments  are  pro- 
tected as  general  criticisms  of  a  public  institution."'^ 


7.  A  causal  link  must  be  a  demon.straled  between  the  exercise  of  the  First 
Amendment  rights  and  the  dismissal.  See.  e.g. .  Mayberry  v.  Dees.  663  F.2d  502 
(4th  Cir.  1981).  cen.  denied.  459  U.S.  830  (1982).  In  general,  the  plaintiff  bears 
the  initial  burden  of  proving  that  his  speech  addressed  matters  of  public  concern 
and  that  it  was  a  "substantial  or  motivating  factor"  in  the  decision  to  dismiss  him. 
SfeCranford  v.  M(K)re.  587  F  Supp.  712.  717(M.D.N.C.  1984).  The  burden  then 
switches  to  the  defendant  employer  to  show  that  the  same  decision  would  have 
been  reached  "even  in  the  absence  of  the  protected  conduct  '  Cranford.  at  717. 
citing  Mt.  Healthy  City  School  Dist.  Bd.  v.  Doyle.  429  U.S.  274. 287  (1977):  "The 
constitutional  principle  at  stake  is  sufficiently  vindicated  if  such  an  employee  is 
placed  in  no  worse  a  position  than  if  he  had  not  engaged  in  the  conduct." 

8.  Perry  v.  Sindermann.  408  U.S.  593  (1972). 

9  Givhan  v.  Western  Line  Consol.  School  Dist..  439  US  410  (1979). 

10.  Id.  at  413. 

11.  Id  at  415-16 

12  Daulton  v.  Affcldt.  678  F2d  487  (4th  Cir    1982). 

13  Id  at  491. 


But  all  of  these  courts  have  recognized  that  the  rights 
of  the  public  employee  to  speak  out  are  not  limitless:  In 
Pickering  the  Court  said:'* 

[T]he  State  has  interests  as  an  employer  in  regulating  the 
speech  of  its  employees  that  differ  significantly  from  those 
it  possesses  in  connection  with  regulation  of  the  speech 
of  the  citizenry  in  general.  The  problem  in  any  case  is  to 
arrive  at  a  balance  between  the  interests  of  the  [employee] , 
as  a  citizen,  in  commenting  upon  matters  of  public  con- 
cern and  the  interests  of  the  State,  as  an  employer,  in  pro- 
moting the  efficiency  of  the  public  services  it  performs 
through  its  employees. 

The  balance  is  struck  by  comparing  the  importance  of 
the  employee's  speech  with  the  harm  it  causes  in  the 
workplace.  If  the  employee  is  speaking  out  on  a  matter  of 


Public  employees  are 
citizens  and  therefore  are 
entided  to  the  protections 
of  the  Bill  of  Rights  and 
the  entire  Constitution. 


public  concern  and  does  not  interfere  significantly  with  his 
ability  to  do  his  job  or  the  ability  of  others  to  do  theirs,  the 
balance  will  probably  be  struck  in  his  favor.  But  if  the  same 
speech  impedes  the  government  agency's  work,  the  balance 
may  be  struck  differently."  And,  because  the  purpose  of 
First  Amendment  protection  is  to  have  "free  and  unhindered 
debate  on  matters  of  public  importance,"'*  where  the 
employee's  speech  is  about  matters  not  of  general  public  con- 
cern, the  balance  is  easily  struck  in  the  employer's  favor.  ■'' 


14.  391  U.S.  at  568. 

15.  In  Jones  v.  Dodson,  727  F2d  1329.  1334  (4th  Cir.  1984).  the  court 
characterized  the  balance  in  the  following  way.  If  the  expressive  conduct  touches 
matters  of  public  concern  "in  only  a  most  limited  sense,"  a  reasonable  belief  by 
the  public  employer  that  disruption  will  follow  is  enough.  If  the  expressive  con- 
duct touches  "directly  upon  matters  of  grave  public  concern."  then  even  some 
degree  of  clear  disruption  may  not  justify  discharge.  Further.  "|i]n  making  this 
balancing  inquiry,  the  burden  is  upon  the  public  employer  to  convince  the  court 
that  the  balance  tips  in  favor  of  the  governmental  interest." 

16.  Pickering.  391  U.S.  at  573. 

17  Whether  the  speech  is  of  a  kind  that  merits  First  Amendment  protection 
is  a  question  of  law  for  the  court  to  decide.  See  Kim  v.  Coppin  State  College,  662 
F2d  1055  (4th  Cir.  1981).  Whether  otherwise  protected  speech  is  "disruptive" 
or  otherwise  interferes  with  the  government's  work  is  a  question  for  the  jury. 
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For  instance,  in  Connick  v.  Myers ^^  an  assistant  district  at- 
torney was  fired  after  circulating  within  the  district  attorney's 
office  a  questionnaire  that  protested  the  rotation  procedure 
by  which  assistants  were  assigned  to  the  different  courts  in 
the  New  Orleans  system.  The  Court  said: 

[I]f  Myers'  questionnaire  cannot  be  fairly  characterized 
as  constituting  speech  on  a  matter  of  public  concern,  it 
is  unnecessary  for  us  to  scrutinize  the  reasons  for  her 
discharge  ....  [W]hen  a  public  employee  speaks,  not  as 
a  citizen  upon  matters  of  public  concern,  but  instead  as 
an  employee  upon  matters  only  of  personal  interest  .  .  . 
a  federal  court  is  not  the  appropriate  forum  in  which  to 
review  the  wisdom  of  a  personnel  decision  taken  by  a  public 
agency  allegedly  in  reaction  to  the  employee's  behav- 
ior...  .  [TJhe  First  Amendment  does  not  require  a  public 
office  to  be  run  as  a  roundtable  for  employee  complaints 
over  internal  office  affairs." 

A  recent  North  Carolina  public  school  case^"  illustrates 
how  courts  apply  the  Connick  holding.  A  teacher  in  the 
Durham  County  system  objected  to  the  beginning-of-the- 
year  scheduling,  which  conflicted  with  her  vacation  plans. 
She  expressed  her  displeasure  about  a  proposed  reschedul- 
ing in  a  letter  ("I  am  not  satisfied  with  the  requirement  to 
work  ....  I  have  conferred  with  an  attorney  .  .  .")  to  the 
assistant  superintendent.  The  teacher  was  notified  that  this 
letter  and  other  correspondence  would  be  put  into  her  per- 
sonnel file.  She  protested  the  action,  but  her  grievance  was 
denied.  She  sued  in  federal  court,  claiming  that  placing  the 
letter  in  her  file  damaged  her  reputation,  harmed  future 
employment  opportunities,  and  chilled  her  willingness  to 
criticize  the  administration,  all  in  violation  of  her  First 
Amendment  right  to  freedom  of  speech.  The  court  ruled 
against  her.  The  issues  she  raised  in  her  speech,  the  court 
said— issues  surrounding  the  scheduling  of  a  training 
program— 'are  quintessentially  matters  of  personal  concern 
tied  to  a  personal  employment  dispute."^'  The  court  cited 
Connick  for  the  proposition  that  "a  federal  court  is  not  the 
appropriate  forum  in  which  to  review  the  wisdom  of  a  per- 
sonnel decision  regarding  such  personal  concerns."-^ 

In  sum, 2'  a  public  employee  may  not  be  discharged  for 
expressing  his  or  her  ideas  on  a  matter  of  legitimate  public 


18.  461  U.S.  138  (1983). 

19.  Id. 

20.  Gregory  v.  Durham  County  Bd.  of  Educ.  591  F.  Supp.  145  (M.D.N.C 
19841. 

21.  Id.  at  153. 

22.  Id. 

23.  A  good  summary  is  found  in  Jones  v.  Dodson,  727  F.2d  1329  (4th  Cir  1984). 


concern,  even  if  the  expression  comes  in  a  private  conver-  V 
sation  with  the  employer,  unless  the  public  employer's  in- 
terest in  the  government's  effective  and  efficient  operation 
outweighs  the  employee's  interest  in  free  expression. 
Whether  a  particular  expression  is  on  a  matter  of  public  con- 
cern is  the  initial  question.  If  it  is  not,  the  employer's  in- 
terest prevails.  If  it  is,  the  court  must  balance  the  interests. 
How  directly  does  the  expression  affect  the  matter  of  public 


The  courts  have  recog- 
nized that  the  rights  of 
the  public  employee  to 
speak  out  are  not 
limitless. 


concern?  How  significant  is  the  issue?  How  disruptive  in 
the  workplace  was  the  expression,  or  is  likely  to  be?  Final- 
ly, even  if  the  balance  favors  the  employee,  if  the  employer 
can  prove  that  the  discharge  would  have  been  made  in  any  i 
event  for  reasons  unrelated  to  any  exercise  of  protected  First 
Amendment  rights,  the  employer  wins. 

Deprivation  of  Property 

The  Fourteenth  Amendment  to  the  United  States  Con- 
stitution says  that  the  government,  including  public  schools, 
may  not  "deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law  .  .  .  ." 

Because  capital  punishment  is  not  among  a  school's  per- 
sonnel practices,  we  are  not  here  concerned  with  the  pro- 
vision regarding  deprivation  of  "life."  But  we  are  very  much 
concerned  with  the  other  two  elements:  deprivation  of  prop- 
erty and  deprivation  of  liberty.  First,  property. 

People  readily  understand  that  a  citizen  may  not  be 
deprived  of  property  without  due  process  when  the  matter 
arises  in  certain  situations.  For  instance,  it  makes  sense  to 
us  that  elaborate  condemnation  proceedings,  constituting 
due  process,  are  required  when  a  citizen's  front  yard— his 
property— is  being  taken  in  order  to  create  a  city  park  or 
a  state  road.  But  real  estate  is  not  the  only  kind  of  property 
citizens  have,  and  condemnation  is  not  the  only  kind  of  due 
process.  As  the  United  States  Supreme  Court  said  in  Board 
of  Regents  v.  Roth,  "[T]he  property  interests  protected  by  | 
procedural  due  process  extend  well  beyond  actual  owner- 
ship of  real  estate,  chattels,  or  money  ....  The  Fourteenth 
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Amendment's  procedural  protection  of  property  is  a 
safeguard  of  the  security  of  interests  that  a  person  has  already 
acquired  in  specific  benefits.  These  interests— property 
interests—  take  many  forms."-''  One  of  these  "interests  that 
a  person  has  already  acquired,"  the  Court  said,  can  be  a  prop- 
erty interest  in  continued  public  employment.  But  "[t]o  have 
a  property  interest  in  a  benefit,  a  person  clearly  must  have 
more  than  an  abstract  need  or  desire  for  it.  He  must,  in- 
stead, have  a  legitimate  claim  of  entitlement  to  it."^'  In  Roth, 
the  university  professor  was  hired  to  teach  on  a  one-year  con- 
tract. The  contract  made  no  provision  for  renewal  at  all.  In 
that  circumstance,  the  Court  held,  nonrenewal  was  not  a 
deprivation  of  property:  '"[Tlhe  respondent  surely  had  an 
abstract  concern  in  being  rehired,  but  he  did  not  have  apro- 
perty  interest  .  .  .  [emphasis  in  original]."^* 

So  if  a  public  employee— including  a  school  em- 
ployee—can demonstrate  that  he  has  a  "legitimate  claim  of 
entitlement"  to  his  job,  he  has  a  "property  interest"  in  his 
job,  and  that  property  may  be  taken  away  from  him  only 
through  due  process  of  law  (see  below).  The  "legitimate 
claim"  arises  not  in  the  Constitution  but  by  some  other  law, 
ordinance,  or  policy.  For  instance.  North  Carolina  state 
employees  who  are  subject  to  the  State  Personnel  Act-'  may 
be  dismissed  only  for  "just  cause."  They  thus  have  a 
"legitimate  claim"  on  their  jobs,  which  may  be  taken  away 
from  them  only  through  due  process.  In  other  cases,  the 
legitimate  claim  may  be  created  by  contract,  by  federal 
statute,^*  or  by  city  charter.^'  A  classic  example  of  the 
establishment  of  the  "legitimate  claim"  is  the  conferral  of 
tenure  according  to  a  university's  established  policies.^" 
Another  clear  example  is  the  North  Carolina  Teacher  Tenure 
Law  (G.S.  I15C-325),  which  sets  out  the  causes  for  which 
certain  teachers  and  principals  may  be  dismissed. 

What  Constitutes  Due  Process?  The  point  has  been 
made  repeatedly  that  the  Constitution  forbids  the  depriva- 
tion of  property  without  "due  process."  What  is  due  pro- 
cess? Due  process  is  the  means  by  which  a  citizen  is  assured 
of  fair  treatment  by  government .  In  the  typical  public  employ- 
ment case,  an  employee  who  is  fired  claims  that  the  firing 


24.  408  U.S.  564.  .')71-72.  576  (1972). 

25.  Id.  at  577 

26.  Id.  at  578. 

27.  N.C.  Gen.  Stat.  Ch.  126 

28.  Amen  v.  Kennedy.  416  U.S.  134  (1974).  reh.  denied.  417  U.S.  977  (1974). 

29.  Pcwlawv.  Cityof  Anadarko.660F.2d459(10lhCir.  1981);fcu/.s<-e Bishop 
V.  Wood,  426  U.S.  341  (1976). 

30.  See.  e.g..  Haiinowitz  v.  Univei^ity  of  Nevada.  579  F.2d  526.  528  (9th 
Cir.  1978):  "The  University  had  a  written  tenure  system.  Appellant  had  not  yet 
been  granted  tenure,  which  would  have  given  him  a  recognizable  property  interest 
in  continued  employment." 


was  without  good  cause  and  amounted  to  a  deprivation  of 
property.  In  such  a  case,  the  U.S.  Supreme  Court  recently 
said,  the  employee's  due  process  consists,  at  a  minimum, 
of  "oral  or  written  notice  of  the  charges  against  him,  an  ex- 
planation of  the  employer's  evidence,  and  an  opportunity 
to  present  his  side  of  the  story"  before  the  employee  is 
terminated."  That  characterization  only  hints  at  the  com- 


Ifthe  employee  is  speaking 
out  on  a  matter  of  public 
concern  and  does  not  in- 
terfere significantly  with 
his  job  or  the  ability  of 
others  to  do  their  jobs,  the 
balance  will  likely  be 
struck  in  his  favor.  But  if 
the  same  speech  impedes 
the  government  agency's 
worky  the  balance  may  be 
struck  differently. 


plexity  of  what  constitutes  due  process.  If,  for  example,  the 
pretermination  hearing  is  brief  and  informal,  due  process 
may  demand  a  more  elaborate  post-termination  hearing  in- 
corporating the  guarantees  outlined  below. 

The  federal  circuit  court  of  appeals  that  has  jurisdic- 
tion over  North  Carolina  recently  said  that  "the  exact  con- 
tours of  the  procedural  due  process  right  [have  not]  been 
definitively  established  .  .  .  ."^^  Several  basic  procedural 
guarantees  are  clear,  however.  The  employee  who  claims 
deprivation  of  property  must  receive  "adequate  notice  of 
the  charges  and  a  fair  opportunity  to  meet  them.""  He  must 
be  afforded  the  right  to  confront  and  cross-examine 
witnesses.''*  But  the  Constitution  does  not  require  that  all 
of  the  rules  for  evidence  that  are  followed  in  a  court  of  law 


31.  Cleveland  Bd.  of  Educ.  v.  Loudermill.  53  L.W.  4306  (March  19,  1985). 

32,  Morris  v  City  of  Danville,  744  F.2d  1041  (4th  Cir.  1984). 

33  Bowens  v.  North  Carolina  Dept  of  Human  Resources.  710  F2d  1015.  1019 
{4th  Cir  1983). 

.34.  Thomas  v  Ward.  529  F2d  916  (4th  Cir.  1975). 
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be  observed  in  a  due  process  hearing,^*  so  witnesses  need 
not  be  sworn  in  such  a  hearing.  An  impartial  decision-maker 
is  required,  but  the  fact  that  a  person  has  formed  opinions 
about  a  case  on  the  basis  of  his  participation  in  it  does  not 
disqualify  him  from  serving  as  a  decision-maker;  to  be  dis- 
qualifying, personal  bias  must  stem  from  a  source  other  than 
the  knowledge  that  a  decision-maker  acquires  from  par- 
ticipating in  a  case.^* 

The  North  Carolina  Teacher  Tenure  Law  (G.S. 
115C-325)  specifies  precisely  the  procedures  to  be  followed 
in  a  hearing  on  the  dismissal  of  a  tenured  teacher.  These 
procedures  constitute  due  process,  even  though— as  a  court 
held  in  interpreting  similar  procedures  under  the  predecessor 
stamte— it  is  not  always  necessary  to  follow  strict  rules  of 
evidence  or  to  exclude  hearsay  evidence,  and  it  is  not  re- 
quired that  the  hearing  officials  be  unfamiliar  with  the  con- 
troversy before  the  hearing.'' 

Deprivation  of  Liberty 

Besides  protecting  people  who  are  being  deprived  of 
property  (including  an  interest  in  public  employment),  the 
Fourteenth  Amendment's  due  process  requirement  also  pro- 
tects people  who  are  being  deprived  of  liberty.  "Liberty," 
like  "property,"  has  a  broad  meaning. 

The  Court  has  said  that  "[o]ne  of  the  liberty  interests 
encompassed  in  the  Due  Process  Clause  of  the  Fourteenth 
Amendment  is  the  right  'to  engage  in  any  of  the  common 
occupations  of  life,'  unfettered  by  unreasonable  restrictions 
imposed  by  actions  of  the  state  or  its  agencies."'*  This  right 
is  offended  when  the  government  "unfairly  imposes  some 
stigma  or  disability  that  will  itself  foreclose  the  freedom  to 
take  advantage  of  employment  opportunities."''  As  the  North 
Carolina  Supreme  Court  summed  it  upi^^ 

[W]here  [the  government]  publicly  and  falsely  accuses  a 
discharged  employee  of  dishonesty,  immorality,  or  job- 
related  misconduct,  considerations  of  due  process  demand 
that  the  employee  be  afforded  a  hearing  in  order  to  have 
an  opportunity  to  refute  the  accusation  and  remove  the 
stigma  upon  his  reputation. 


35.  Bowens.  710  F.2d  at  1020. 

36.  Morris.  744  F.2d  at  1044. 

37.  Baxterv.  Poe.  42  N.C.  App4(W.  257  S.E.2d  71  (1979).  cen.  denied.  298 
N.C.  293.  259  S.E. 2d  298  (1979).  "Mere  familiarity  with  the  facts  of  acase  gained 
by  an  agency  in  the  performance  of  its  statutory  duties  does  not  disqualify  it  as 
a  decisionmaker."  Thompson  v.  Wake  County  Bd.  of  Educ.  31  N.C.  App.  401. 
412.  230  S.E.2d  164  (1976).  re\d  on  other  grounds .  292  N.C.  406.  233  S.E. 2d 
538(1977). 

38.  Presnell  v.  Pell.  298  N.C.  715,  724  (1979),  citations  omitted. 

39.  Id.  at  724. 

40.  Id. 


But  the  United  States  Supreme  Court  noted:"' 

The  purpose  of  such  notice  and  hearing  is  to  provide  the 
person  an  opportunity  to  clear  his  name.  Once  a  person 
has  cleared  his  name  at  a  hearing,  his  employer,  of  course, 
may  remain  free  to  deny  him  future  employment  for  other 
reasons. 

In  a  North  Carolina  case."^  a  public  school  principal 
was  told  by  a  third  person  that  the  manager  of  the  school 
cafeteria  had  brought  liquor  onto  the  school  premises  and 
distributed  it  to  painters  then  working  in  the  cafeteria.  The 
principal  fired  the  manager,  who  complained  that  the  prin- 
cipal, after  firing  her,  spread  rumors  about  the  liquor.  The 
State  Supreme  Court  held  that  the  cafeteria  manager  had 
a  valid  claim  that  her  constitutionally  protected  liberty  in- 
terest had  been  violated: 

The  right  of  a  citizen  to  live  and  work  where  he  will  is  of- 
fended when  a  state  agency  unfairly  imposes  some  stigma 
or  disability  that  will  itself  foreclose  the  freedom  to  take 
advantage  of  employment  opportunities  ....  [D]ue  pro- 
cess demand[s]  that  the  employee  be  afforded  a  hearing 
in  order  to  have  an  opportunity  to  refute  the  accusation 
and  remove  the  stigma  upon  his  reputation.  [Citations 
omitted.]"' 

Since  the  purpose  of  the  hearing  is  to  offer  the  employee 
a  chance  to  clear  his  name,  the  hearing  may  come  even  after 
the  dismissal,  the  Court  said. 

Equal  Protection  of  the  Laws 

The  two  immediately  preceding  sections  have  focused 
on  the  Fourteenth  Amendment's  protections  of  property  and 
liberty— that  no  citizen,  including  a  public  employee,  may 
be  deprived  of  either  without  due  process  of  law.  The  Four- 
teenth Amendment  contains  a  protection  in  addition  to  the 
due  process  protection.  It  provides  that  the  government  may 
not  deny  to  any  person—  including  public  employees— 'the 
equal  protection  of  the  laws." 

A  person  who  is  denied  public  employment— or  is 
denied  a  promotion  or  other  job  benefit— because  of  the  ap- 
plication of  some  rule  or  classification  may  believe  that  he 
has  been  denied  the  equal  protection  of  the  laws.  For  exam- 
ple, the  "rule  or  classification"  might  be  that  in  order  to 
get  a  particular  job  the  applicant  must  pass  a  certain  test 


41.  Board  of  Regents  v.  Roth.  408  U.S.  564,  573,  n.  12  (1972). 

42.  Presnell  v.  Pell.  298  U.S.  at  715. 

43.  Id.  at  724. 


1985  SPRING  D  11 


or  have  a  specific  certificate.  Generally,  the  equal  protec- 
tion guarantee  does  not  deny  public  employers  the  power 
to  use  employment  rules  or  classifications  that  inevitably 
give  public  employment  benefits  to  some  individuals  or 
groups  and  not  to  others.  So  long  as  the  rule  or  classifica- 
tion is  rationally  based,  there  is  not  ordinarily  a  constitu- 
tional problem.""  If  it  is  rational  to  require  that  a  candidate 
pass  a  test  for  a  certain  job  or  hold  a  particular  certificate 
before  he  may  be  employed,  the  requirement  has  not  denied 
equal  protection  of  the  laws  to  those  who  fail  the  test  or  do 
not  hold  the  certificate.  A  regulation  that  teachers  may  not 
wear  mid-thigh  skirts  is  another  example  of  a  rational 
requirement."" 

But  if  the  rule  comes  about  because  of  an  intent  to 
discriminate  on  the  basis  of  race  or  sex,  merely  being  ra- 
tional will  not  save  the  rule  from  being  unconstitutional. 
A  requirement  based  on  race  "is  presumptively  invalid  and 
can  be  upheld  only  upon  an  extraordinary  justification."'*'' 
Similarly,  a  classification  "overtly  or  covertly  designed  to 
prefer  males  over  females  in  public  employment  would  re- 
quire an  exceedingly  persuasive  justification  to  withstand 
a  constitutional  challenge  under  the  Equal  Protection  Clause 
of  the  Fourteenth  Amendment."'*'' 

It  is  relatively  easy  to  show  that  a  rule  is  "rational." 
But  it  is  very  difficult  to  show  that  a  requirement  based  on 
race  or  sex  meets  the  "extraordinary  justification"  or  "ex- 
ceedingly persuasive  justification"  standard. 

Before  a  public  employer  will  be  called  to  make  such 
a  showing,  however,  the  person  who  challenges  a  classifica- 
tion as  race-based  or  sex-ba.sed  must  demonstrate  that  it  was 
developed  with  the  intent  to  discriminate  on  the  basis  or  race 
or  sex.  Two  examples  will  illustrate  the  point. 

First,  a  race-based  case.  To  be  accepted  into  the  17-week 
police  training  program,  in  Washington,  D.C. ,  recruits  were 
required  to  pass  a  verbal  abilities  test.  The  black  plaintiffs 
who  brought  the  equal  protection  challenge  claimed  not  that 
the  test  was  used  with  the  intent  to  discriminate  but  rather 
that  it  bore  no  relationship  to  job  performance  and  had  a 
highly  discriminatory  impact  by  screening  out  black  can- 
didates, who  failed  the  test  at  a  higher  rate  than  whites  did. 
Noting  that  though  these  facts  might  present  a  valid  claim 
under  the  di.sparate-impact  theory  of  liability  of  Title  VII 
of  the  Civil  Rights  Act,"*"  the  United  States  Supreme  Court 
held  that  the  use  of  the  test,  and  its  adverse  impact  on  blacks. 


did  not  violate  the  equal  protection  clause  of  the  Fourteenth 
Amendment.'*'  To  demonstrate  an  equal  protection  viola- 
tion, the  Court  said,  the  plaintiffs  must  show  a  "dis- 
criminatory purpose"  in  the  adoption  of  the  test. 

Second,  a  sex-based  case.  Under  a  Massachusetts 
statute,  all  military  veterans  who  had  served  in  wartime  and 


If  a  public  employee- 
including  a  school 
employee— can  demon- 
strate that  he  has  a 
"legitimate  claim  of  en- 
titlement'^ to  his  job,  he 
has  a  "property  interest*' 
in  his  job,  and  that  prop- 
erty may  be  taken  away 
from  him  only  through 
due  process  of  law. 


qualified  for  state  civil  service  positions  were  granted  a  per- 
manent preference  overall  nonveterans  for  the  jobs.  Because 
98  percent  of  all  veterans  at  that  time  were  men,  the  adverse 
impact  on  women  was  obvious.  Helen  Feeney,  not  a  veteran, 
brought  a  lawsuit  claiming  a  violation  of  the  equal  protec- 
tion clause.  The  Court  noted  that  the  "dispositive  question" 
was  the  presence  of  "a  gender-based  discriminatory  pur- 
po.se"  in  the  adoption  of  the  rule.'°  Finding  no  such  pur- 
pose, it  held  that  the  veterans-preference  rule  did  not  violate 
the  equal  protection  clause. 

These  principles  are  reflected  in  United  States  v.  South 
Carolina.  ^^  In  that  case  it  was  charged  that  South  Carolina's 
use  of  scores  on  the  National  Teacher  Examination  to  cer- 
tify and  determine  the  pay  levels  of  teachers  in  the  state,  which 
had  a  clear  adverse  impact  on  blacks,  denied  black  teachers 
and  prospective  teachers  the  equal  protection  of  the  laws. 
The  trial  court  held,  in  an  opinion  affirmed  by  the  United 
States  Supreme  Court,  that  the  test  was  not  used  with  the 


44.  See  Personnel  Adm'r  v.  Feeney.  442  U.S.  25b.  276  11979). 

45.  Tardif  V.  Quinn.  54.S  F.2d  761  (1st  Cir.  1976). 

46.  Personnel  Adm'r.  442  U.S.  at  272. 

47.  Id.  at  273. 

48.  42  U.S.C.  8  2000e  el  sea. 


49.  Washington  v.  Davis,  426  U.S.  229  (1976). 

50.  Personnel  Adm'r.  442  U.S.  at  276. 

51.  445  F  Supp.  1094  (D.S.C.  1977).  affd.  4324  U.S.  1026  (1978) 
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intent  to  discriminate  and  that  "[i]n  the  absence  of 
discriminatory  intent,  the  classifications  of  teachers  for  both 
certification  and  pay  purposes  may  be  assessed  under  the 
'rational  relationship"  standard  .  .  .  ."" 

Conclusion 

The  government  is  a  special  employer.  A  public 
employee,  because  he  or  she  remains  a  citizen,  may  not  be 
discharged  for  expressing  ideas  on  a  matter  of  legitimate 
public  concern,  unless  the  court  determines  that  the  govern- 
mental employer's  interest  in  efficient  and  effective  opera- 


52.  Id.  445  F.  Supp.  at  1107. 


tion  outweighs  the  employee's  interest  in  free  expression. 
For  public  employees  with  a  "legitimate  claim  of  entitle- 
ment" to  their  jobs— given  to  them  by  statute  or  ordinance 
or  official  policy— their  jobs  are  their  property  and  can  be 
taken  away  only  through  due  process  of  law  (which  basical- 
ly means  the  opportunity  to  participate  in  a  fair  hearing). 
For  all  public  employees,  the  enjoyment  of  a  good  reputa- 
tion allowing  them  to  "engage  in  any  of  the  common  oc- 
cupations of  life"  is  a  liberty  interest  that  also  can  be  taken 
away  only  through  due  process.  All  public  employees,  as 
citizens,  are  entitled  to  the  equal  protection  of  the  laws.  Un- 
equal treatment  caused  by  an  intent  to  discriminate  on  the 
basis  of  race  or  sex  is  a  violation  of  the  guarantee  of  equal 
protection.  ■ 


Disparities  in  Spending 

and  Numbers  of  Employees  in 

North  Carolina's  Public  Schools 


by  Charles  D.  Liner 


M.  he  current  nationwide  movement  to 
improve  tiie  public  schools  is  again  forc- 
ing states  to  face  the  fundamental  problem 
of  public  school  finance.  That  problem  is 
that,  if  local  school  district.s  or  school  ad- 
ministrative units  are  required  or  allowed 
to  levy  taxes  to  support  schools,  differ- 
ences in  per  capita  income  or  tax  bases 
will  inevitably  result  in  disparities  in  local 
spending.  If  states  depend  on  local  units 
to  finance  a  substantial  share  of  the  total 
school  costs,  the  likely  result  is  that  high- 
income  units  will  spend  much  more  than 
low-income  units. 

This  problem  was  not  addressed  ade- 
quately by  most  states  until  1971,  when  the 
landmark  California  case  of  Serrano  v. 
Priest  and  subsequent  cases  focused  na- 
tional attention  on  the  problem  and  led 
about  half  the  states  to  reform  their  state 
school  finance  systems.  Most  of  these 
reforms  apparently  have  not  succeeded  in 
eliminating  disparities,  and  certain  states" 
financing  systems  are  still  being  chal- 
lenged in  the  courts.  In  some  states, 
therefore,  whether  the  state's  school 
finance  system  meets  the  state's  constitu- 
tional requirements  is  still  an  issue.  But 
every  state  will  have  to  contend  with  this 
problem  if  it  wants  to  improve  the  quality 
of  all  of  its  public  schools. 

This  article  examines  disparities  in 
spending  and  numbers  of  employees  in 
North  Carolina's  school  administrative 
units  relative  to  per  capita  income  in  those 


units.  Per  capita  income  is  an  indication 
of  citizens'  ability  to  pay  taxes.  It  is, 
however,  only  one  indicator  of  a  school 
unit's  capacity  to  finance  schools.  The 
local  property  tax  base  would  also  be  a 
useful  measure.  For  example,  some  coun- 
ties that  have  low  per  capita  incomes  have 
relatively  large  tax  bases  because  power 
plants  or  major  industrial  plants  are 
located  there.  Unfortunately,  because  of 
North  Carolina's  octennial  property  reval- 
uation system,  disparities  in  assessment 
practices,  and  lack  of  annual  sales  price- 
assessment  ratio  studies,  it  is  not  possible 
to  make  comparisons  of  counties'  or 
school  units'  tax  bases. 

In  previous  analyses  of  school  spending, 
estimates  of  per  capita  income  were 
available  only  for  entire  counties. 
Estimates  of  per  capita  income  derived 
from  the  1980  census  (based  on  income 
received  during  1979)  and  made  available 
in  1984  permit  us  for  the  first  time  to 
analyze  disparities  relative  to  per  capita  in- 
comes of  the  populations  in  city  units  as 
well  as  in  county  units.'  Because  focus- 


The  author  is  an  economist  on  the  Institute  facul- 
ty. His  fields  include  school  finance. 

1.  Per  capita  income  in  1979  of  the  1980  popula- 
tion. It  is  reasonable  to  assume  that  relative  dif- 
ferences in  per  capita  income  do  not  change  substan- 
tially over  a  several-year  period.  Per  capita  income 
estimates  for  later  than  1979  will  not  be  available  un- 
til the  1990s.  U.S.  Census  of  Population  and  Hous- 


ing only  on  spending  without  regard  to 
what  resources  that  spending  can  purchase 
may  be  misleading,  this  article  also  goes 
beyond  previous  analyses  to  examine 
disparities  in  numbers  of  teachers, 
teachers'  aides,  and  supporting  personnel 
employed  per  100  students. 

Background 

A  state  may  use  three  basic  approaches 
to  overcome  the  fundamental  problem  of 
disparities  in  local  income  and  tax  bases. 
One  approach  is  to  use  equalizing  grants 
that  channel  more  state  funds  to  the  low- 
income  units.  Second,  states  may  assume 
complete  responsibility  for  financing  the 
school  system.  Today,  only  Hawaii  has  a 
fully  state-financed  system.  Although  full 
state  funding  may  provide  equality  in 
spending  and  resources,  its  drawback  is 
that  it  does  not  permit  local  areas  to  im- 
prove their  schools  above  the  statewide 
standard  by  local  tax  effort.  The  third  ap- 
proach is  for  states  to  provide  a  high  level 
of  basic  (or  "foundation")  support  in  order 
to  ensure  at  least  a  minimum  level  of 
resources  in  every  school  unit.  States  may 
also  combine  this  approach  with  the  first 
one  by  providing  equalizing  grants  to  help 


ing,  special  series.  Spending  and  employment  data 
are  from  N.C.  Slate  Board  of  Education.  N.C  Public 
Schools.  Stalislical Profile  (1983  and  1984  editions). 
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local  units  supplement  state  funds.  In  some 
states  equalizing  grants  are  used  as  part  of 
a  foundation  approach— local  units  are  ex- 
pected to  provide  some  funds  to  support 
a  foundation  program,  but  the  contribu- 
tion they  must  make  varies  with  their  fiscal 
capacity. 

North  Carolina  has,  at  different  times, 
used  all  three  approaches  in  its  attempts 
to  equalize  school  spending.  ^  It  used  a 
foundation  system  of  support  when  it 
established  the  first  state  school  system  in 
1839.  The  Constitution  of  1868  required 
the  General  Assembly  to  provide  a 
uniform  system  of  schools  for  a  minimum 
term.  This  provision  and  its  inherent  con- 
cept of  a  basic  minimum  level  of  educa- 
tion have  been  the  basis  for  North  Carolina 
school  finance  policies  ever  since.  At  first 
the  General  Assembly  required  counties 
to  provide  schools  for  the  minimum  term 
from  their  own  tax  revenues,  but  in  the 
1890s  the  state  began  to  use  the  founda- 
tion approach  once  more  by  distributing 
state  funds  on  a  per  capita  basis.  At  first 
those  funds  were  modest,  but  by  1919  the 
state  was  financing  half  the  cost  of 
teachers'  salaries  for  the  minimum  term 
required  by  the  Constitution.  Between 
1901  and  1931,  the  state  pioneered  in  the 
use  of  equalizing  state  grants  by  providing 
additional  funds  on  an  equalizing  basis  to 
help  the  poorer  units  attain  the  mandated 
minimum  term.  Those  grants  did  not 
equalize  spending,  however,  because  the 
wealthier  units  could  afford  to  go  beyond 
the  required  minimum  level. 

In  1931  the  state  government  increased 
the  foundation  level  of  support  substantial- 
ly by  assuming  responsibility  for  financ- 
ing a  uniform  six-month  term,  and  in  1933 
North  Carolina  became  the  first  state  to 
assume  responsibility  for  all  operating  ex- 
penses for  a  uniform  (eight-month)  school 
term.  But  that  measure  did  not  mean  that 
the  state  had  adopted  full  state  funding  as 
a  continuing  policy.  The  General  Assem- 
bly abolished  all  local  tax  supplements  in 


Chart  I 

Local  Spending  Per  Student  (ADM)  for  Operations,  1982-83,  by 
Per  Capita  Income  of  School  Units 
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2.  See  Benjamin  B.  Sender.  "Public  Education," 
in  Charles  D.  Liner  (ed. ).  State-Local  Relations  in 
North  Carolina:  Their  Evolution  and  Current  Status 
{Chapel  Hill;  Institute  of  Govemment,  1985),  pp. 
73-81. 


1933,  but  at  the  same  time  it  authorized 
local  units  to  re-enact  local  school  taxes. 
Several  school  units  did  so  immediately, 
and  today  all  school  units  provide  some 
funds  to  pay  for  school  operating  expenses 
in  addition  to  the  funds  required  for  capital 
expenses. 

The  system  established  in  1933  is  still 
in  place.  The  state  provides  a  relatively 
high  level  of  foundation  support,  which  is 
defined  by  the  various  formulas  by  which 
state  funds  for  personnel  and  operating  ex- 
penses are  allocated  to  local  units.  Local 
units  are  responsible  for  providing  capital 
facilities  (though  the  state  on  several  oc- 
casions has  helped  them  with  grants  from 


state  bond  issues).  They  must  also  provide 
funds  to  pay  for  necessary  personnel  (like 
maintenance  workers)  who  are  not  paid  for 
by  state  funds,  and  they  are  authorized  to 
supplement  teachers'  salaries  and  educa- 
tional programs  from  local  funds.  Local 
units  also  receive  federal  funds  under 
various  federal  education  programs. 

Disparities  in  Spending 

The  fundamental  problem  of  school 
finance  does  exist  in  North  Carolina,  as 
Chart  I  shows.  That  chart  indicates  how 
local  spending  by  North  Carolina's  school 
units  during  1982-83  varied  with  the  per 
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capita  income  (in  1979)  of  the  population 
in  each  unit  (in  1980).  Per  capita  income 
among  the  143  units  that  existed  then 
varied  considerably  in  1979— from  $3,925 
in  Halifax  County  to  $8,359  in  Tryon  City 
Schools.  Half  the  units  had  per  capita  in- 
comes below  $5,646  (the  median  level). 
Spending  from  local  funds  per  ADM 
varied  from  $234  in  Hoke  County  to  $1,128 
in  Chapel  Hill-Carrboro  City  Schools.  Of 
those  school  units  that  had  per  capita  in- 
comes below  the  median  income,  76  per 
cent  spent  less  than  the  average  local 
spending  for  all  units  ($473).  while  only 
44  per  cent  of  the  units  with  per  capita  in- 
comes above  the  median  spent  less  than 
the  average  for  all  units.  The  degree  of 
disparity  among  units  is  evident  in  the  scat- 
ter pattern  and  in  the  fact  that  only  28  per 
cent  of  the  units  had  spent  within  10  per 
cent  of  the  average  for  all  units.  It  is  im- 
portant to  note,  however,  that  relatively  low 
spending  occurred  not  only  in  the  lower- 
income  units  but  also  in  a  substantial 
number  of  units  whose  per  capita  income 
was  above  the  median. 

It  is  apparent  from  Chart  I  that  if  North 
Carolina  relied  heavily  on  local  units  to 
support  schools,  as  many  states  do,  serious 
disparities  in  total  spending  for  schools 
would  arise.  In  fact,  local  spending  ac- 
counted for  only  25.1  per  cent  of  total 
spending  for  current  expenses  in  1982-83. 
State  funds  accounted  for  64.4  per  cent, 
and  federal  funds  accounted  for  the  rest. 
As  Chart  II  shows,  when  all  three  sources 
of  funds  are  taken  into  account,  average 
spending  of  school  units  grouped  by  per 
capita  income  did  not  vary  substantially 
between  groups  of  low-  and  high-income 
units.  Lowest  average  spending  was  found 
in  units  with  per  capita  income  above  the 
median  income.  This  result  follows  be- 
cause state  funds  provided  a  roughly  equal 
foundation  level  of  spending  at  a  relative- 
ly high  level  of  support,  while  federal 
funds  tended  to  compensate  for  disparities 
in  local  spending  (low-income  units  tend- 
ed to  receive  more  federal  funds  per  stu- 
dent than  higher-income  units). 

Chart  II  shows,  therefore,  that  North 
Carolina's  school  finance  system  tends  to 
equalize  total  spending  between  low-  and 
high-income  units.  This  situation  contrasts 


Chart  II 

Average  Spending  for  Operations,  Per  Student  (ADM)  in  1982-83, 
by  Per  Capita  Income  of  School  Units 
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sharply  with  the  situation  in  many  states, 
where  spending  in  the  highest-income 
units  may  well  be  double  that  of  the  lowest- 
income  units.  However,  Chart  II  is  based 
on  averages  for  groups  of  counties 
classified  by  income,  and  these  averages 
may  hide  substantial  variations  among  in- 
dividual school  units.  While  North  Caro- 
lina's system  may  tend  to  equalize  spend- 
ing, it  is  important  to  ask  whether  all 
school  units  have  an  adequate  level  of 
spending. 

Chart  III  shows  total  spending  from  all 
sources— state,  local,  and  federal— for 
each  of  143  school  units.  In  contrast  to  the 
variation  in  local  spending  that  was  shown 
in  Chart  I,  variation  in  spending  from  all 
sources  is  relatively  low— 109  units  (76  per 
cent)  had  total  spending  within  10  per  cent 
ofthe  average  fbrall  units  ($2,097).  Of  the 


20  units  that  spent  more  than  110  per  cent 
ofthe  average,  nine  had  per  capita  incomes 
below  the  median.  The  unit  that  had  the 
highest  total  spending  per  student— Dur- 
ham City  Schools— ranked  59th  in  per 
capita  income  (that  unit  qualified  for 
relatively  large  amounts  of  federal  aid,  and 
it  had  the  second  highest  level  of  local 
spending  per  student).  Of  the  14  units 
whose  total  spending  was  less  than  90  per 
centofaverage  total  spending,  II  had  per 
capita  incomes  above  the  median  income. 
In  fact,  it  is  quite  remarkable  that  six  of 
the  fifteen  units  that  had  the  highest  total 
spending  ranked  94  or  lower  in  per  capita 
income  (see  Table  I).  It  is  also  important 
to  note  that  the  units  with  the  lowest  total 
.spending  were  not  poor  units— 11  ofthe  15 
units  that  had  lowest  total  spending  had  per 
capita  incomes  above  the  median  level,  and 
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six  of  them  ranked  40  or  higher  in  per 
capita  income. 

Thus,  although  there  are  substantial  dif- 
ferences in  spending  between  the  highest- 
and  lowest-spending  units,  the  differences 
are  not  related  to  the  income  of  those  units; 
some  of  the  lowest-income  units  ranked 
near  the  top  in  total  spending  per  student, 
while  the  units  that  had  the  lowest  total 
spending  did  not  have  low  per  capita 
incomes. 

Disparities  in 
Employment 

In  this  section  we  analyze  disparities  in 
the  number  of  full-time  employees  per  stu- 
dent (expressed  as  employees  per  100 
ADM).'  Although  debate  about  equality 
in  school  finance  issues  usually  is  con- 
cerned with  equality  of  spending,  the  real 
concern  should  be  with  equality  of 
resources  available  in  school  units.  It  is 
often  taken  for  granted  that  equal  amounts 
of  spending  in  school  units  (or  in  different 
states)  will  purchase  the  same  amount  of 
resources.  There  are  at  least  two  reasons 
why  this  may  not  be  true. 

First,  the  general  wage  and  salary  level 
is  generally  higher  in  cities  and  metro- 
politan areas  than  in  small  towns  and  rural 
areas.  School  units  in  cities  and  metro- 
politan areas  (which  also  tend  to  have 
relatively  high  per  capita  incomes)  may 
have  to  supplement  state  salaries  if  they  are 
to  remain  competitive  in  hiring  and  retain- 
ing competent  personnel.  Second,  because 
they  do  not  enjoy  the  economies  of  scale 
that  larger  units  do,  small  schools  or  small 
school  systems  may  have  to  spend  relative- 
ly more  money  in  order  to  provide  a  given 
level  of  services  or  curriculum.  For  exam- 
ple, every  school  unit,  no  matter  how 
small,  must  have  a  superintendent  of 
schools.  Economies  of  scale  are  especial- 
ly important  in  providing  a  full  high  school 
curriculum.  A  small  high  school  with  the 
same  number  of  teachers  per  student  as  a 
large  school  may  not  be  able  to  provide  as 


Chart  III 

Total  Spending  Per  Student  (ADM)  for  Operations,  1982-83 
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3.  Vocational  education  employees— who  are  paid 
from  a  combination  of  state,  local,  and  federal 
funds— are  excluded  from  this  analysis. 


ftill  a  curriculum  as  the  large  one.  The  low- 
income  rural  counties  tend  to  have  small 
enrollments,  while  the  high-income 
metropolitan  school  units  tend  to  have 
large  enrollments  and  large  high  schools 
(but  the  unit  that  had  the  highest  per  capita 
income,  Tryon  City  Schools,  had  only  535 
students  in  1982-83).  In  addition,  spending 
may  vary  because  operating  costs  vary  be- 
tween school  units.  For  example,  rural 
units  may  have  higher  transportation  costs 
per  student  than  city  units,  and  mountain 
units  may  have  higher  heating  costs  than 
coastal  units. 

Chart  IV  shows  how  average  total 
employment  per  100  ADM  varies  in  units 
grouped  by  per  capita  income.  The  lowest- 
income  units  have  the  largest  average 
number  of  employees  per  100  ADM,  but 
the  differences  between  the  groups  are  not 


large.  Especially  noteworthy  is  that  this 
relatively  high  degree  of  equality  does  not 
depend  on  the  equalizing  effect  of  federal 
funds.  The  combined  number  of  positions 
per  100  ADM  supported  by  state  funds  and 
by  local  funds  does  not  vary  substantially 
with  per  capita  income.  The  highest- 
income  units  financed  more  employees 
from  local  funds,  but  this  was  offset  by  > 
fewer  state-funded  employees. 

Chart  V  shows  the  number  of  elemen- 
tary and  secondary  teachers  per  100  ADM 
in  the  143  school  units.  The  variation  in 
that  number  is  substantally  less  than  the 
variation  in  total  spending  (Chart  II).  In 
128  units  (90  per  cent),  the  number  of 
teachers  per  100  ADM  fell  within  10  per  i 
cent  of  the  average  for  all  units  (5.16  * 
teachers  per  100  ADM).  Only  eight  units 
exceeded  110  per  cent  of  that  average.  Of 
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Table  1 

School  Units  with  Lowest-  and  Highest-Total  Spending  Per  Student  (ADM),  1982-83 


Employees 

1979 

per 

Spending  per 

Student  (ADM) 

per  100 

capita 

ncome 

Source 

of  funds 

students 

Amount 

Rank 

Total 

State 

Local 

Federal 

All 
Teachers           employees 

Lowest-spending  units: 

Davidson  County 

$6,319 

37 

$1,731 

$1,274 

$318 

$138 

4.5 

7.9 

Randolph  County 

6.052 

47 

1.735 

1.282 

350 

103 

4.5 

7.9 

Catawba  County 

6.325 

35 

1.788 

1.304 

405 

79 

5.0 

8.8 

Gaston  County 

6.331 

34 

1.815 

1.284 

389 

142 

4.7 

8.2 

Alexander  County 

5.761 

66 

1.828 

1.333 

316 

179 

4.5 

8.5 

Union  County 

6.481 

25 

1,832 

1.315 

381 

137 

4.5 

8.4 

McDowell  County 

5.337 

87 

1,837 

1.294 

336 

207 

4.8 

8.7 

Iredell  County 

6.113 

43 

1,851 

1,333 

342 

176 

4.5 

8.2 

Davie  County 

6.386 

29 

1,854 

1,297 

418 

139 

4.7 

8.5 

Carteret  County 

6.200 

41 

1,872 

1,267 

436 

168 

4.7 

9.0 

Caldwell  County 

5.671 

70 

1,880 

1,302 

434 

143 

4.9 

8.8 

Onslow  County 

5.122 

102 

1,880 

1,276 

377 

227 

4.9 

8.8 

Richmond  County 

5.548 

76 

1,881 

1 .308 

307 

266 

4.9 

8.8 

Wilkes  County 

5.803 

62 

1,885 

1 .374 

314 

197 

4.9 

8.9 

Saint  Pauls  City 

4.226 

138 

1,889 

1.298 

287 

304 

5.1 

9.0 

Average 

$5,845 

$1,837 

$1..303 

$361 

$174 

4.8 

8.6 

Highest-spending  units: 

Tryon  City 

8.359 

1 

2,393 

1.564 

574 

254 

6.5 

10.7 

Northampton  County 

4.714 

117 

2,399 

1.421 

486 

492 

5.4 

10.2 

Perquimans  County 

4.530 

129 

2,407 

1.479 

558 

370 

5.6 

11.2 

Greensboro  City 

7.671 

5 

2,415 

1 .392 

847 

176 

5.4 

9.8 

Mecklenburg  County 

7,905 

2 

2,417 

1.351 

874 

192 

4.9 

10.0 

Gates  County 

5.146 

99 

2,418 

1.583 

466 

369 

5.5 

10.1 

Greene  County 

5.014 

107 

2,420 

1 .455 

518 

447 

5.7 

11.0 

Hendersonville  City 

6.600 

24 

2,441 

1.415 

791 

235 

6.1 

11.1 

Salisbury  City 

6.977 

15 

2,452 

1 .433 

702 

316 

5.6 

10.2 

Fayetteville  City 

5.237 

94 

2,489 

1 .380 

802 

308 

5.7 

11.4 

Tyrrell  County 

4,139 

141 

2,530 

1 ,5.32 

540 

459 

5.3 

12.2 

Chapel  Hill-Carrboro  City 

7.319 

9 

2,553 

1 ,330 

1,128 

94 

5.4 

10.5 

Hyde  County 

4,295 

136 

2,609 

1 ,586 

627 

397 

5.9 

11.3 

Asheville  City 

6,741 

21 

2,617 

1 ,386 

926 

305 

5.7 

10.4 

Durham  City 

5,829 

59 

2,626 

1 ,349 

941 

337 

5.3 

10.4 

Average 

$6,032 

$2,479 

$1,443 

$719 

$317 

5.6 

10.7 

State  Average 

$5,685 

$2,097 

$1,372 

$473 

$251 

5.2 

9.9 

Source:  Statistical  Profile,  N.C.  Public  Schools  and  U.S.  Census. 


those  eight,  only  three  (Asheville,  Hender- 
sonville, and  Tryon)  were  high-income 
units.  Rather,  the  units  that  exceeded  110 
per  cent  of  the  average  tended  to  be 
small— five  of  them  had  total  ADM  of 
2,190  or  less.  In  addition,  only  two  of  the 
15  units  that  had  highest  total  spending 
(and  two  of  the  15  units  with  highest  local 
spending)    had    an    exceptionally    high 


number  of  teachers  per  100  ADM.  On  the 
other  hand,  as  Table  I  shows,  the  15  units 
that  had  lowest  total  spending  did  tend  to 
have  fewer  teachers  and  employees  of  all 
kinds  per  100  ADM. 

Charts  Via  through  VId  show  the 
number  of  employees  per  100  ADM  by 
type  of  employee  financed  from  each 
source.  Chart  Via  shows  a  relatively  high 


degree  of  equality  between  low-  and  high- 
income  units  in  the  number  of  all  types 
of  employees  per  1(X)  students.  This  oc- 
curred, however,  despite  the  substantial 
differences  in  the  types  of  employees 
financed  by  local  and  federal  funds  (Charts 
Vic  and  VId).  The  number  of  state-funded 
employees  is  determined  by  various  alloca- 
tion formulas,  none  of  which  is  based  on 
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per  capita  income  or  tax  base.  For  a 
number  of  reasons,  low- income  units  tend- 
ed to  have  slightly  more  state-funded 
employees  than  high-income  units,  but  the 
variations  were  not  large  or  systematic.  As 
with  spending,  state  support  furnishes  a 
high  foundation  base  of  employment. 

The  type  of  employees  financed  with 
local  and  federal  funds  varies  considerably 
between  low-  and  high-income  units.  The 
higher-income  units  tend  to  finance  more 
personnel  from  local  funds,  and  they  pro- 
vide many  more  teachers,  teachers'  aides, 
and  other  professionals  from  local  funds 
than  the  low-income  units  do.  The  number 
of  support  and  administrative  personnel 
financed  with  local  funds  does  not  vary 
substantially  with  income,  but  in  lower- 
income  units  most  of  the  employees 
financed  with  local  funds  are  support  per- 
sonnel. Lower-income  units  provide 
relatively  few  teachers,  teachers'  aides, 
and  other  professionals  from  local  funds. 

But  low-income  units'  inability  to  pro- 
vide teachers,  teachers'  aides,  and  other 
professionals  from  local  funds  is  offset  by 
receipt  of  federal  funds.  Federal  funds  pro- 
vide more  employees  in  low-income 
units— most  of  them  teachers,  teachers' 
aides,  or  other  professionals. 


Chart  IV 

Average  Employment  Per  Hundred  Students  (ADM),  1982-83,  by 
Per  Capita  Income  of  School  Units 


Implications  for 
State  Policy 


This  analysis  of  disparities  in  spending 
and  employment  in  North  Carolina's  pub- 
lic school  units  suggests  that  the  state's 
policy  of  providing  a  high  level  of  state  sup- 
port, distributed  among  school  units 
through  allocational  formulas  based  large- 
ly on  costs  and  need  for  various  person- 
nel, together  with  the  equalizing  effect  of 
federal  grants,  tends  to  equalize  spending 
and  employment  among  the  units.  Al- 
though disparities  exist  among  individual 
school  units,  particularly  in  levels  of 
spending,  they  are  not  related  systematical- 
ly to  the  units'  per  capita  incomes,  and  high 
levels  of  local  spending  in  high-income 
units  do  not  translate  directly  into  excep- 
tionally high  numbers  of  teachers  or  other 
personnel  per  100  students.  The  units  that 
tend  to  have  the  lowest  levels  of  spending 
and  numbers  of  employees  per  100  ADM 
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are  not  the  lowest-income  units  but  rather 
certain  county  units  whose  per  capita  in- 
comes are  above  the  median  income  level. 
Those  units  tend  to  provide  relatively  small 
amounts  of  local  funds  per  ADM,  but  they 
differ  from  low-income  units  in  that  their 
low  level  of  local  funding  is  not  compen- 
sated by  spending  from  federal  funds. 

These  results  should  not  be  interpreted 
to  mean  that  the  quality  of  schools  or  the 
availability  of  educational  programs  or 
curricula  is  adequate  or  uniform  across  the 
state.  The  quality  of  schools  does  not  de- 
pend, of  course,  solely  on  the  level  of 
spending  or  numbers  of  employees.  It  is 
especially  important  to  note  that  the 
availability  of  programs  or  the  extent  of 
curricula,  particularly  high  school  cur- 
ricula, depends  heavily  on  size  of  enroll- 


ment. Small  school  units  or  small  high 
schools  may  spend  as  much  money  per  stu- 
dent and  have  as  many  employees  per  100 
students  as  large  units  or  large  high  schools 
but  still  not  have  adequate  programs  or  a 
full  curriculum.  Thus  the  relatively  high 
levels  of  spending  and  employment  found 
in  some  low-income  rural  county  units  or 
small  city  units  does  not  necessarily  mean 
that  they  have  an  adequate  level  of 
resources. 

Though  this  analysis  has  not  compared 
North  Carolina  with  other  states,  it  does 
suggest  that  North  Carolina  has  been  more 
successful  than  most  states  in  reducing 
spending  disparities  between  low-  and  i 
high-income  units.  It  has  been  said  that  \ 
North  Carolina  and  Hawaii  are  the  only 
states  that  do  not  have  equalizing  provi- 
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sions  in  their  state  school  finance  systems. 
This  assertion  is  incorrect  for  both  states. 
North  Carolina's  high  level  of  foundation 
support  financed  from  the  statewide  tax 
system  is  an  equalizing  system  of  school 
finance,  and  when  coupled  with  equaliz- 
ing federal  funds  it  can,  as  this  analysis 
suggests,  produce  a  relatively  uniform 
level  of  spending  and  numbers  of  em- 
ployees between  low-  and  high-income 
units  despite  variations  in  local  spending. 
But  for  a  foundation  system  of  state 
school  finance  to  succeed  in  equalizing 
spending  and  employment,  that  foundation 
level  must  be  set  relatively  high.  Ifitisnot, 
federal  funds  will  not  adequately  compen- 
sate for  variations  in  local  spending.  And 
if  the  General  Assembly  wants  to  ensure 
that  certain  resources,  programs,  or 
courses  are  available  uniformly  in  all 
schools,  either  it  must  require  that  they  be 
provided  from  local  funds  or  it  must  pro- 
vide those  resources  and  programs  directly 
in  the  foundation  program  on  the  basis  of 
state  allocation  formulas.  Merely  requir- 
ing that  local  units  provide  the  resources 
produces  a  relatively  larger  burden  on  low- 
income  units  and  their  taxpayers,  and  it 
may  result  in  fewer  local  funds  spent  for 
other  important  purposes. 

Since  1933,  when  the  state  equalized 
resources  in  all  school  units  by  taking  over 
responsibility  for  operating  expenses  of  a 
uniform  eight-month  school  term.  North 
Carolina  has  maintained  some  degree  of 
uniformity,  even  though  kxal  spending  has 
increased  substantially,  because  the  state 
has  continued  to  increase  its  foundation 
level  of  school  support.  It  has  done  so 
through  such  measures  as  adding  the 
twelfth  grade  and  kindergarten,  providing 
additional  state  funds  for  textbook  pro- 
grams and  hiring  of  teachers"  aides,  by 
lowering  pupil-teacher  ratios,  and  in  a 
variety  of  other  ways.  This  increase  in  the 
foundation  level  of  support  has  not  come 
about  through  any  specific  plan  or  design 
but  rather  has  depended  upon  specific  in- 
itiatives by  the  General  Assembly. 

In  1984  the  Education  Policy  Council 
established  by  the  General  Assembly 
reassessed  North  Carolina's  school 
finance  policies  as  part  of  its  general  ef- 
forts to  recommend  ways  to  improve  the 


Chart  V 

Elementary  and  Secondary  Teachers  Per  Hundred  ADM.  1982-83, 
by  Per  Capita  Income  of  School  Units 
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public  schools.  As  a  result  of  the  Coun- 
cil's recommendations,  the  General 
Assembly  set  out  a  statement  of  policy  that 
both  reaffirmed  the  state's  basic  approach 
to  school  finance  and  added  a  new  element 
to  that  approach: 

To  insure  a  quality  education  for  every 
child  in  North  Carolina,  and  to  assure 
that  the  necessary  resources  are  provid- 
ed, it  is  the  polic7  of  the  State  of  North 
Carolina  to  provide  from  State  revenues 
the  instructional  expenses  for  current 
operations  of  the  public  school  system  as 
defined  in  the  standard  course  of  study 
(N.C.  Sess.  Laws  1984,  Ch,  1103|. 

The  statement  also  reaffirmed  the  tradi- 
tional policy  that  counties  would  be 
responsible  for  covering  capital  expenses. 


The  new  element  in  the  policy  statement 
was  the  inclusion  of  a  specific  standard  on 
which  the  state's  responsibility  for  pro- 
viding state  funds  would  be  based— the 
standard  course  of  study.  Complying  with 
the  legislature's  instructions,  the  State 
Board  of  Education  prepared  a  standard 
course  of  study  during  the  fell  of  1984.  That 
course  of  study,  known  as  the  Basic  Educa- 
tion Program,  is  being  presented  to  the 
1985  General  Assembly  as  the  basis  for 
proposed  changes  in  the  state's  support  of 
public  schools.  This  new  approach  is  con- 
sistent with  the  foundation  approach  the 
state  has  used  since  1933,  when  the  state 
became  responsible  for  financing  a  min- 
imum education  program  throughout  the 
state.  The  new  approach  builds  on  that 
tradition  by  providing  a  specific  means  for 
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via.  Total  Employment 


Chart  VI 

Average  Employment  Per  Hundred  Students  (ADM).  1982-83. 
by  Per  Capita  Income  of  School  Units 

VIb.  State  Funded  Employees 
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defining  what  constitutes  the  minimum 
education  program  that  the  state  is  respon- 
sible for  financing.  Basing  state  financial 
support  on  a  standard  basic  education  pro- 
gram forces  the  General  Assembly,  as  well 
as  educators  and  the  public,  to  evaluate  the 
content  of  that  program.  The  new  ap- 
proach also  helps  to  delineate  state  and 
local  responsibilities:  the  General 
Assembly  must  decide  which  elements  of 
an  educational  program  are  basic— and 
therefore  should  be  provided  in  all 
schools— and  which  should  be  left  to  the 
discretion  of  local  units.  Because  that  pro- 
gram could  be  changed  or  refined  over 


time  as  needs  or  perceptions  change,  this 
approach  could  serve  also  to  provide  a 
long-term  planning  process  for  improving 
schools. 

This  analysis  has  shown  that  (a)  the 
state's  school  finance  system  "tends"  to 
equalize  spending  and  employment  be- 
tween low-  and  high-income  units,  but  (b) 
some  units— including  some  units  with 
relatively  high  per  capita  incomes— spend 
considerably  less  and  have  fewer 
employees  per  student  than  other  units. 
The  new  approach  of  basing  state  support 
on  a  defined  basic  education  programs 
means  that  the  state  need  not  rely  on  this 


"tendency"  of  the  school  finance  system 
to  ensure  an  adequate  level  of  resources 
in  all  units.  By  defining  a  basic  education 
program  and  financing  that  program 
through  allocational  formulas  that  place 
specific  resources  in  each  school,  the 
General  Assembly  would  be  ensuring  that 
resources  for  a  basic  program  are  being 
provided  to  all  children  in  the  state  without 
regard  to  local  funding  ability,  size  of 
school  units  or  schools,  availability  of 
compensating  federal  funds,  or  the  will- 
ingness of  local  taxpayers  to  support 
schools.  B 
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A  STATE  MAY  NOT  REGULATE  DISTRIBUTION  OF 
PILTA  FUNDS  RECEIVED  BY  UNITS  OF  LOCAL 
GOVERNMENT.  Lawrence  County  v.  Lead-Deadwood 
School  Di stria.  105  S.  Ct.  695  (1985). 

Facts:  The  Payment  in  Lieu  of  Taxes  Act  (PILTA),  31 
U.S.C.  §  6902,  compensates  local  governments  for  tax 
revenues  lost  because  of  the  tax-immune  status  of  federal 
lands,  such  as  wilderness  areas  and  national  parks,  and  for 
the  costs  associated  with  these  lands.  The  Secretary  of  the 
Interior  makes  an  annual  payment  to  each  unit  of  general 
local  government  in  which  "entitlement"  land  is  located, 
and  the  local  unit  "may  use  the  payment  for  any  govern- 
mental purpose." 

A  South  Dakota  statute  required  local  governments  to 
distribute  PILTA  payments  in  the  same  manner  as  general 
tax  revenues  are  distributed,  in  effect  mandating  that 
Lawrence  County  allocate  60  per  cent  of  the  federal  pay- 
ment to  the  Lead-Deadwood  School  District.  The  county 
refused  to  distribute  the  funds  in  accordance  with  this  statute, 
claiming  that  it  had  discretion  to  use  the  funds  for  any  govern- 
mental purpose.  The  school  district  filed  suit  in  state  court 
seeking  a  writ  of  mandamus  compelling  the  county  to  follow 


the  statute.  The  trial  court  held  that  the  state  statute  con- 
flicted with  the  federal  law  and  was  therefore  invalid  under 
the  Supremacy  Clause.  The  South  Dakota  Supreme  Court 
reversed,  and  the  county  appealed. 

Holding:  The  United  States  Supreme  Court  reversed, 
holding  that  the  South  Dakota  statute  was  invalid  under  the 
Supremacy  Clause.  Writing  for  the  Court,  Justice  White 
stated  that  the  language  of  PILTA  indicates  that  Congress 
intended  to  funnel  Section  6902  moneys  directly  to  local 
governments  so  that  they  could  spend  them  for  governmen- 
tal purposes  without  substantial  interference  and  with  more 
discretion  than  the  South  Dakota  statute  allowed.  However, 
the  language  of  PILTA  is  not  dispositive,  and  thus  other  in- 
dicia of  congressional  intent  were  considered.  First,  the 
Department  of  the  Interior  had  consistently  adhered  to  the 
view  that  local  governments  retain  the  discretion  to  spend 
the  in-lieu  payments  for  any  governmental  purpose  they 
choose;  and  since  Interior  is  charged  with  administering  the 
statute,  its  interpretation  is  entitled  to  substantial  deference. 
Second,  the  legislative  history  of  PILTA  supports  the  view 
that  Congress  intended  not  only  that  local  governments 
receive  adequate  amounts  of  money  and  that  they  receive 
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these  funds  directly  but  also  that  they  have  the  freedom  and 
flexibility  to  spend  the  money  as  they  see  fit.  The  South 
Dakota  statute  ran  directly  counter  to  this  objective;  it  allowed 
the  state  to  impose  the  kinds  of  restrictions  on  the  use  of 
funds  that  Congress  intended  to  prohibit. 

White  also  noted  that  the  allocation  of  federal  payments 
in  the  same  proportion  as  local  revenues  would  most  likely 
result  in  a  windfall  for  school  districts  and  other  entities  that 
were  already  fully  funded  by  local  revenues.  Thus  the  federal 
money  would  not  serve  its  purpose  of  compensating  local 
governments  for  extraordinary  or  additional  expenditures 
associated  with  federal  lands. 

Justice  Rehnquist,  joined  by  Justice  Stevens,  dissented, 
stating  that  the  majority's  explanation  of  the  intent  of  Sec- 
tion 6902  was  simply  not  convincing  in  light  of  the  long 
history  of  the  Court's  treatment  of  counties  as  being  totally 
subordinate  to  the  states  that  created  them.  A  normal  reading 
of  the  federal  statute  would  be  that  Lawrence  County  is  en- 
titled to  receive  a  payment  each  year  and  may  use  the  pay- 
ment for  any  purpose  lawful  under  the  system  of  law  that 
regulates  its  activities.  The  statutes  of  South  Dakota  con- 
stitute that  system  of  law  and  set  what  is  a  proper  govern- 
mental purpose  for  a  South  Dakota  county. 


ADOPTION  OF  RULE  BY  THE  NCAA  IS  NOT  STATE 
ACTION.  Arlosoroff  v.  National  Collegiate  Athletic 
Association,  746  F.2d  1019  (4th  Cir.  1984). 

Facts:  Beginning  at  age  22.  Chaim  Arlosoroff,  an  Israeli 
citizen,  spent  three  years  playing  in  amateur  tennis  tour- 
naments and  on  the  Israeli  Davis  Cup  team.  He  then  enrolled 
at  Duke  University  and  played  on  the  Duke  tennis  team.  At 
the  end  of  his  freshman  year  the  National  Collegiate  Athletic 
Association  (NCAA)  declared  that  that  year  had  been  his 
final  year  of  NCAA  eligibility.  This  decision  was  based  on 
NCAA  Bylaw  5-l-(d)-3,  which  provides  that  any  participa- 
tion in  organized  competition  in  a  sport  during  each  twelve- 
month period  after  a  student's  twentieth  birthday  and  before 
his  matriculation  at  a  NCAA  member  institution  counts  as 
one  year  of  varsity  competition  in  that  sport.  Arlosoroff  filed 
suit  in  state  court  alleging  that  under  the  bylaw  he  had 
been  denied  his  due  process  and  equal  protection  rights 
guaranteed  by  the  Fourteenth  Amendment.  The  state  court 
granted  a  temporary  restraining  order,  but  the  case  was 
removed  to  federal  court,  where  the  district  court  granted 
a  preliminary  injunction,  prohibiting  the  NCAA  from  en- 
forcing the  eligibility  rule  against  the  plaintiff.  The  NCAA 
appealed. 

Holding:  The  Fourth  Circuit  vacated  the  injunction. 
It  found  that  this  action  by  the  NCAA  was  not  "state  action," 


a  prerequisite  to  the  application  of  the  Fourteenth  Amend-  \ 
ment.  The  appeals  court  stated  that  while  there  is  no  precise 
formula  to  determine  when  otherwise  private  conduct  con- 
stitutes state  action,  indirect  involvement  of  state  govern- 
ments does  not  convert  private  action  into  state  action— not 
even  when  the  institution  that  took  the  action  is  highly 
regulated  and  subsidized  by  the  state  and  performs  some 
public  service.  If  the  state  in  its  regulatory  or  subdizing  func- 
tion does  not  order  or  cause  the  action  complained  of,  and 
if  the  function  is  not  one  traditionally  reserved  to  the  state, 
there  is  no  state  acdon.  The  NCAA's  function  as  overseer 
of  intercollegiate  athletics  is  not  one  traditionally  reserved 
to  states.  In  addition,  although  approximately  half  of  the 
NCAA's  members  are  public  institutions  and  those  institu- 
tions provide  more  than  half  of  the  NCAA's  revenues,  the 
NCAA  is  formally  a  private  entity.  There  was  no  evidence 
that  the  state  institutions,  in  contrast  to  the  private  institu- 
tional members,  controlled  or  directed  the  adoption  of  the 
bylaw;  adoption  of  the  rule  was  private  action  to  serve  the 
common  interests  of  NCAA  members. 


REJECTION  OF  FACULTY  PEER  GROUP  RECOM- 
MENDATION IS  NOT  A  DENIAL  OF  DUE  PROCESS       ( 
IN  A  UNIVERSITY  TENURE  DECISION.  Cha-Tsu  Siu 
V.  Johnson,  748  F2d  238  (4th  Cir.  1984). 

Facts.  Siu,  a  Catholic  nun  and  an  Oriental,  was  ap- 
pointed to  a  tenure-track  assistant  professorship  at  George 
Mason  University,  a  state-supported  institufion  in  Virginia. 
The  university's  faculty  handbook  set  out  the  substantive 
standards  (teaching  performance,  research  and  scholarship, 
and  university  service)  and  the  procedures  that  govern  tenure 
and  promotion  decisions.  Following  these  guidelines,  which 
were  presumably  part  of  Siu's  employment  contract,  the 
faculty  review  boards  recommended  tenure,  but  higher  ad- 
ministrative levels  of  the  univerity  decided  not  confer  it.  Siu 
sued  the  administrators,  claiming  that  the  decision  to  deny 
tenure  violated  the  equal  protection  and  due  process  clauses 
of  the  Fourteenth  Amendment  and  were  acts  of  discrimina- 
tion based  on  her  religion  and  national  origin  in  violation 
of  42  U.S.C.  §§  1981  and  1983.  She  sought  declaratory  and 
injunctive  relief  as  well  as  damages.  The  district  court  granted 
the  defendant's  motion  for  dismissal  under  Fed.  R.  Civ.  R 
41(b).  The  plaintiff  appealed. 

Holding:  The  Fourth  Circuit  affirmed  the  decision  on 
all  issues.  First,  it  found  that  the  evidence  amply  supported 
the  district  court's  finding  that  there  was  no  discrimination        . 
against  Siu  on  grounds  of  religion  or  national  origin.  Second,       I 
it  rejected  Sui's  principal  claim  that  she  was  denied  pro- 
cedural due  process.  Although  the  court  recognized  that  the 


1985  SPRING  D  23 


threshold  question  under  Section  1983  is  whether  a  constitu- 
tionally protected  interest  is  involved,  it  declined  to  decide 
whether  contractual  employment  status  as  a  classic  proba- 
tionary academic  employee  (untenured  but  on  the  tenure 
track)  gives  rise  to  a  property  interest.  Instead,  it  chose  to 
assume  that  the  contractual  procedures  may  have  created 
a  protectible  property  interest  (Siu's  expectancy  of  employ- 
ment beyond  her  probationary  term),  but  held  that  any  pro- 
cess conceivably  due  as  a  result  of  the  deprivation  of  that 
interest  had  been  afforded  Siu.  The  process  due  depended 
on  the  general  nature  of  her  property  interest,  which  was 
set  by  state  law,  and  the  procedures  set  out  in  the  faculty 
handbook  described  the  general  nature  of  the  decisional  pro- 
cess by  which  the  state  contemplated  that  the  interest  could 
be  terminated.  A  tenure  decision  was  to  be  reached  through 
a  subjective,  evaluative  process,  a  procedure  that  is  much 
more  subjective  and  less  susceptible  to  judicial  review  than 
an  adversarial  fact-finding  procedure.  The  only  proper 
judicial  inquiry  is  whether  the  decision  was  made  by  a 
specific  exercise  of  professional  judgment  on  the  basis  of 
factors  clearly  bearing  on  the  appropriateness  of  granting 
tenure.  Tested  against  this  standard,  Siu's  contention  that 
reviewing  administrators  must  defer  to  evaluations  of  her 
faculty  peers  in  the  absence  of  some  compelling  institutional 
reason  must  fail.  Deference  to  the  judgment  of  faculty  peer 
groups  is  not  an  essential  element  of  constitutional  due  pro- 
cess, even  if  an  institution's  tenure  procedure  required  such 
deference  as  a  matter  of  express  or  implied  contract.  The 
administrators"  decision  to  deny  Siu  tenure  rested  directly 
on  her  perceived  relative  lack  of  scholarly  potential,  a  fac- 
tor central  to  a  responsible  tenure  decision,  and  thus  was 
not  arbitrary  and  capricious. 


FIRST  AMENDMENT  PROTECTS  ASSISTANT 
COACH'S  LETTER  ABOUT  ATHLETIC  PROGRAM 
TO  MEMBERS  OF  THE  SCHOOL  BOARD.  Anderson 
V.  Central  Point  School  District  No.  6,  746  F.2d  505  (9th 
Cir.  1984). 

Facts:  In  1980  the  athletic  program  of  the  Central  Point 
School  District  became  an  issue  of  concern  among  coaches 
and  citizens,  and  the  school  board  held  an  open  meeting  to 
discuss  the  program.  Jerry  Anderson,  an  assistant  football 
coach  and  former  basketball  coach,  spoke  at  the  meeting 
and  then  wrote  to  members  of  the  board.  The  superintend- 
ent thereupon  sent  a  letter  to  Anderson— with  copies  to  board 
members,  the  athletic  director,  and  Anderson's  principal- 
admonishing  him  for  communicating  directly  with  board 
members  and  for  not  sending  his  proposals  through  proper 
channels,  as  the  superintendent  interpreted  board  policy  to 


require.  The  letter  also  indicated  that  Anderson  would  not 
be  assigned  another  coaching  job.  Anderson  sued  the  school 
district  and  the  superintendent  under  42  U.S.C.  §  1983  for 
an  injunction  against  the  application  of  the  board's  "chan- 
nels" policy  and  for  damages  for  physical  and  emotional 
distress  and  injury  to  his  reputation  and  employability.  After 
a  jury  trial  Anderson  was  awarded  $10,000  in  damages  and 
$75,000  in  costs  and  fees.  The  court  entered  a  permanent 
injunction  against  the  application  of  any  "channels"  policy 
to  matters  of  public  concern.  The  board  appealed. 

Holding:  The  Ninth  Circuit  affirmed  the  trial  court's 
holding  that  Anderson's  letter  was  protected  by  the  First 
Amendment.  It  agreed  with  the  district  court's  application 
of  Pickering  v.  Board  of  Education,  391  U.S.  563  (1968). 
Under  Pickering  the  court  must  balance  the  interest  of  a 
teacher  who,  acting  as  a  private  citizen,  comments  on  issues 
of  public  concern  and  the  interest  of  the  state,  which,  as  an 
employer,  wishes  to  promote  the  efficiency  of  its  public  ser- 
vices via  its  employees.  The  court  rejected  the  defendant's 
argument  that  the  intervening  decision  of  Connick  v.  Myers, 
461  U.S.  138  (1983),  required  a  different  result;  in  Connick 
the  Supreme  Court  reaffirmed  its  holding  in  Pickering  and 
reiterated  the  principle  that  whether  speech  is  protected  by 
the  First  Amendment  is  a  question  of  law  rather  than  fact. 
Here  the  subject  of  Anderson's  letter,  the  athletic  program, 
was  the  very  subject  discussed  at  the  public  meeting  called 
by  the  board— a  subject  that  the  defendants  agreed  was  a  mat- 
ter of  public  concern.  The  fact  that  the  letter  contained  some 
details  not  of  general  public  interest  did  not  remove  it  from 
the  protection  of  the  First  Amendment.  Under  Connick  the 
court  must  look  at  the  content,  form,  and  context  of  a  given 
statement,  as  revealed  by  the  whole  record,  to  determine 
whether  it  is  a  matter  of  public  concern.  The  district  court's 
injunction  barring  enforcement  of  "any  policy  which  pro- 
hibits direct  communication  by  teachers  of  matters  of  public 
concern  with  members  of  the  District  School  Board"  was 
proper,  for  it  reached  no  further  than  Connick  itself. 

The  court  also  rejected  the  defendants'  contention  that, 
because  Anderson  lost  no  salary  as  a  result  of  their  action, 
the  case  should  be  treated  as  one  for  defamation  and  hence 
not  one  maintainable  under  Section  1983.  It  explained  that 
the  protected  interest  was  Anderson's  First  Amendment  rights 
and  that  the  award  of  damages  resulted  from  the  violation 
of  those  rights.  Where  an  injury  such  as  mental  and  emo- 
tional distress  is  caused  by  a  constitutional  violation,  that 
injury  is  compensable  under  Section  1983.  In  addition,  the 
superintendent  was  not  entitled  to  good-faith  immunity  for 
his  action,  since  it  was  already  "clearly  established"  law 
when  the  incident  occurred  that  teachers  may  not  be 
disciplined  for  exercising  their  First  Amendment  rights. 
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BOARD'S  RELIANCE  ON  ATTORNEY  WHO 
PRESENTED  DISMISSAL  CASE  FOR  SUPERIN- 
TENDENT DID  NOT  VIOLATE  TEACHER'S  RIGHT 
TO  DUE  PROCESS.  Breitling  v.  Solenberger,  No.  84-1518 
(Nov.  14,  1984,  4th  Cir.). 

Facts:  The  superintendent  of  schools  in  Frederick  Coun- 
ty (Va.)  recommended  dismissal  of  Breitling,  a  teacher  in 
the  county  schools.  Breitling  was  given  written  reasons  for 
the  recommendation  and  participated  in  a  hearing  before 
the  school  board  at  which  he  was  represented  by  counsel 
and  had  the  opportunity  to  call  witnesses.  An  attorney, 
Johnston,  served  as  advocate  and  adviser  to  both  the 
superintendent  and  the  board.  After  five  members  of  the 
board  voted  to  dismiss  Breitling,  he  sued  them  under  42 
U.S.C.  §  1983,  claiming  that  he  was  denied  his  due  process 
rights  to  a  fair  and  impartial  hearing  because  of  Johnston's 
dual  role  in  serving  the  superintendent  and  the  board.  The 
district  court  granted  the  defendant's  motion  for  summary 
judgment,  and  Breitling  appealed. 

Holding:  The  Fourth  Circuit  affirmed  the  decision  in 
a  per  curiam  opinion,  holding  that  the  attorney's  dual  role 
did  not  taint  the  essential  fairness  of  the  hearing.  Although 
the  attorney  assisted  in  presenting  the  basis  for  the  superin- 
tendent's recommendation,  he  cross-examined  only  one  of 
the  plaintiffs  twenty-nine  witnesses,  other  than  the  teacher 
and  his  wife.  Johnston  gave  the  board  some  guidance  about 
the  scope  of  the  testimony,  but  the  board  independently  con- 
sidered the  recommendation  for  dismissal,  and  the  individual 
members  of  the  board  were  acting  in  good  faith  with  respect 
to  the  conduct  of  the  hearing. 


BOARD  MAY  NOT  REQUIRE  THAT  ONE'S  CHIL- 
DREN BE  ENROLLED  IN  PUBLIC  SCHOOLS  AS  A 
CONDITION  OF  EMPLOYMENT.  Stough  v.  Crenshaw 
County  Board  of  Education,  744  F.2d  1479  (11th  Cir.  1984). 

Facts:  The  Crenshaw  (Ala.)  County  Board  of  Educa- 
tion adopted  a  patronage  policy  that  prohibited  board 
employees  from  sending  their  children  to  private  schools. 
In  1982  Stough  and  Sasser,  tenured  teachers  employed  by 
the  board,  sought  an  exemption  from  the  policy  so  they  could 
enroll  their  children  in  a  private  school.  The  board  denied 
the  request  and  warned  the  teachers  that  their  employment 
would  be  terminated  if  they  did  not  adhere  to  the  policy.  The 
teachers  sued  in  federal  court  under  42  U.S.C.  §  1983,  alleg- 
ing that  the  patronage  policy  violated  their  rights  under  the 
First  and  Fourteenth  amendments.  The  district  court  found 
for  the  plaintiffs,  and  the  school  board  appealed. 

Holding:  The  Court  of  Appeals  for  the  Eleventh  Cir- 
cuit affirmed,  holding  that  the  policy  as  applied  unconstitu- 


tionally limited  the  plaintiffs'  ability  to  direct  and  control 
the  education  of  their  children.  The  court  reached  this  result 
by  using  the  balancing  test  oi  Pickering  v.  Board  of  Educa- 
tion, 391  U.S.  563  (1968).  It  held  that  (a)  the  legitimate  in- 
terests of  the  board  in  operating  and  administering  the  schools 
were  outweighed  by  the  individual  rights  of  the  plaintiffs 
as  parents;  and  (b)  the  evidence  did  not  establish  that  any 
of  the  board's  justifications  for  the  policy  (promoting  good 
relationships  among  teachers,  preventing  a  decline  in 
teachers'  classroom  performance  because  of  a  negative 
message  communicated  to  public  school  students,  ensur- 
ing favorable  employer-employee  relationships,  promoting 
integration)  was  a  sufficient  reason  for  limiting  the  plain- 
tiffs' fundamental  rights.  The  court  stated  that  it  was  pass- 
ing not  on  the  policy  itself  but  on  its  application  to  a  situa- 
tion in  which  the  board  had  not  demonstrated  that  the 
teachers'  conduct  substantially  and  materially  interfered  with 
the  discharge  of  their  duties  and  responsibilities. 


DUE  PROCESS  DOES  NOT  REQUIRE  THAT  STU- 
DENT BE  GIVEN  LIST  OF  WITNESSES  BEFORE 
HEARING  ON  LONG-TERM  SUSPENSION.  Keough 
V.  Tate  County  Board  of  Education,  748  E2d  1077  (5th  Cir.       i 
1984).  ' 

Facts:  Chuck  Keough,  a  high  school  senior  in  Tate 
County,  Mississippi,  was  called  in  by  the  principal  because 
of  his  failure  to  sit  in  his  assigned  seat  during  study  hall. 
During  the  discussion  the  boy  became  angry,  cursed  the  prin- 
cipal, and  left  the  school  grounds.  He  later  returned  to  school, 
but  when  he  refused  to  apologize,  he  was  given  the  choice 
between  a  10-day  suspension  or  a  paddling.  He  chose  suspen- 
sion but  again  became  belligerent,  challenged  the  principal 
to  a  fight,  and  left  the  school.  That  afternoon  Keough's 
parents  met  with  the  superintendent,  who  agreed,  at  their 
request,  to  hold  a  hearing  in  five  days  so  that  a  decision  could 
be  made  on  whether  the  boy  could  take  his  first-semester 
examinations.  That  same  afternoon  two  letters  on  behalf  of 
the  school  board  were  hand-delivered  to  the  Keoughs.  The 
first,  written  by  the  principal,  advised  them  that  their  son 
had  been  suspended  for  ten  days  for  repeated  misbehavior 
in  school,  refusal  to  sit  in  his  assigned  seat  in  study  hall, 
use  of  profane  language,  leaving  the  campus  without  per- 
mission, being  rude  and  disobedient,  and  challenging  the 
principal  to  a  fight.  The  second  letter,  written  by  the 
superintendent,  included  the  same  charges  and  gave  notice 
of  a  hearing  before  the  board  on  the  date  the  parents  had  . 
requested.  It  also  stated,  "The  status  of  your  son  as  a  stu-  | 
dent  at  Independence  High  School  will  be  determined  by 
the  school  board  at  this  time."  There  was  no  further  com- 
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munication  between  the  school  officials  and  the  Keoughs 
until  the  hearing.  At  the  beginning  of  the  hearing  the  board 
gave  the  Keoughs  the  statements  of  witnesses  who  were  later 
called  to  testify.  The  Keoughs  were  permitted  to  cross- 
examine  these  witnesses  and  to  testify.  When  the  hearing 
was  over,  the  board  determined  that  Keough  could  take  his 
semester  exams,  but  it  expelled  him  for  the  remainder  of 
the  1983-84  school  year.  Keough  and  his  parents  challenged 
the  board  action  by  filing  suit,  alleging  violations  of  substan- 
tive and  procedural  due  process.  The  court,  after  rejecting 
a  motion  for  injunctive  relief,  entered  final  judgment  for 
the  defendants.  The  plaintiffs  appealed. 

Holding:  The  Fifth  Circuit  affirmed  the  holding  that 
procedural  due  process  requirements  were  satisfied  when 
the  10-day  suspension  was  imposed  and  at  the  board  hear- 
ing. The  informal  give-and-take  sessions  between  Keough 
and  the  principal  met  the  requirements  for  short-term  suspen- 
sions under  Goss  v.  Lopez.  419  U.S.  565  (1975).  The  court 
rejected  the  argument  that  more  formal  procedures  were  re- 
quired because  the  suspension  initially  imposed  included 
final-examination  days. 

In  considering  the  plaintiffs  claim  that  the  board  hear- 
ing violated  due  process,  the  court  found  that  the  Keoughs 
were  fully  aware  of  the  charges  and  of  the  possibility  that 
penalties  other  than  the  10-day  suspension  might  be  impwsed. 
The  parents  also  asserted  that  they  should  have  received  a 
list  of  witnesses  and  a  summary  of  their  testimony  before 
the  hearing.  While  acknowledging  that  this  safeguard  usually 
should  be  afforded  in  cases  involving  long-term  suspensions, 
the  court  stated  that  due  process  requirements  of  the  Four- 
teenth Amendment  may  vary  depending  on  the  particular 
circumstances  of  each  case.  Procedural  due  process  re- 
quirements were  met  without  providing  a  list  of  witnesses 
before  the  hearing  began  since  (1)  the  Keoughs  were  fully 
apprised  of  the  charges  and  underlying  facts  supporting  those 
charges,  and  (2)  the  witnesses  provided  no  surprises  that 
the  plaintiffs  were  unprepared  to  defend  against  or  that  other- 
wise prejudiced  their  ability  to  present  their  side  of  the  case. 


LOCAL  ACT  ENABLING  BOARDS  OF  EDUCATION 
TO  CHANGE  ATTENDANCE  LINES  BETWEEN  AD- 
MINISTRATIVE UNITS  IS  CONSTITUTIONAL.  Floyd 
V.  Lumherlon  Cily  Board  of  Education,  71  N.C.  App.  670, 
324  S.E.2d.  18  (1984). 

Facts:  Students  from  the  Clyboum  Pines-Country  Club 
area  of  Robeson  County,  which  was  not  a  part  of  the  City 
of  Lumberton,  began  attending  the  public  schools  of  the 
Lumberton  City  Administrative  Unit  (City  Unit)  around 
1960,  apparently  through  an  informal  unwritten  agreement 


with  the  schools.  Chapter  611  of  the  1969  Session  Laws  for- 
malized this  arrangement  by  annexing  Clyboum  Pines  from 
the  Robeson  County  Administrative  Unit  (County  Unit)  into 
the  City  Unit.  A  supplemental  tax  was  levied  against  prop- 
erty owners  in  the  Clybourn  Pines  area. 

In  1982  the  General  Assembly  enacted  Chapter  1248 
of  the  1981  Session  Laws  in  response  to  a  finding  by  the 
United  States  Department  of  Justice  that  the  school  ad- 
ministrative units,  as  then  configured,  violated  the  Voting 
Rights  Act  of  1965.  Chapter  1248  contained  procedures  for 
deannexing  Clyboum  Pines  and  transferring  the  students 
to  the  County  Unit,  and  this  change  took  place.  Resident 
property  owners  in  Clayboum  Pines  filed  a  class  action  suit 
against  the  city  and  county  boards  of  education  seeking  to 
have  Chapter  1248  and  its  implementation  declared  un- 
constitutional or  otherwise  unlawful.  The  trial  court  ruled 
against  the  plaintiffs,  and  they  appealed. 

Holding:  The  Court  of  Appeals  affirmed  the  trial  court, 
rejecting  the  plaintiffs'  argument  that  the  legislation  violated 
Article  II,  section  24(h),  of  the  North  Carolina  Constitu- 
tion, which  provides  that  "[t]he  General  Assembly  shall  not 
enact  any  local,  private,  or  special  act  or  resolution  .  .  . 
establishing  or  changing  the  lines  of  school  districts."  The 
court  used  a  three-step  analysis:  (1)  Was  this  a  local  act?  (2) 
Did  it  involve  school  districts?  (3)  Did  it  establish  or  change 
any  boundary  lines?  Neither  party  disputed  that  Chapter  1278 
was  a  local  act.  The  court  examined  the  statutory  definitions 
of  "school  district"  (any  convenient  territorial  division  or 
subdivision  of  a  county,  created  for  the  purpose  of  main- 
taining within  its  boundaries  one  or  more  public  schools. 
G.S.  115C-69)  and  of  "administrative  unit"  [a  subdivision 
of  the  public  school  system  that  is  governed  by  a  local  board 
of  education.  G.S.  115C-5(f)]  and  concluded  that  the  act  in- 
volved administrative  units.  These  units  are  entities  outside 
of  the  scope  of  Article  II,  section  24,  under  Hobbs  v.  Moore, 
267  N.C.  665,  149  S.E.2d  1  (1966).  The  court  also  noted 
that  the  language  of  Chapter  1248  itself  referred  only  to  ad- 
ministrative units  and  provided  that  the  transfer  could  not 
be  accomplished  without  the  mutual  agreement  of  the  county 
and  city  boards,  thus  making  it  plain  that  the  act  was  aimed 
at  administrative  units  under  the  supervision  and  control 
of  the  board(s)  of  education.  Finally,  even  if  Chapter  1248 
altered  the  lines  of  school  districts,  it  did  not  "establish  or 
change"  such  lines,  since  it  was  merely  enabling  legisla- 
tion that  described  the  procedure  by  which  a  change  might 
be  accomplished.  Article  II,  section  24(h),  prohibits  only 
local  legislation  that  directly  results  in  a  change  in  the  lines 
of  school  districts. 

The  court  also  rejected  the  argument  that  abrogation 
in  Chapter  1248  of  the  special  supplemental  tax  was  an  un- 
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constitutional  repeal  of  general  law  by  a  local  act.  Instead, 
Chapter  1248  repealed  only  the  local  act  that  had  actually 
levied  the  supplemental  tax. 


ATTORNEYS'  FEES  AWARDED  TO  SUPERINTEND- 
ENT AND  BOARD  OF  EDUCATION  MEMBERS  IN 
SUIT  BY  DISMISSED  EMPLOYEE.  Miller  v.  Hender- 
son, No.  842SC168  (Nov.  20,  1984,  N.C.  Ct.  App.). 

Facts:  Georgia  Miller,  a  high  school  bookkeeper,  had 
been  employed  since  1977  by  the  Beaufort  County  Board 
of  Education.  James  Henderson  became  principal  of  the 
school  in  1982,  and  two  months  later  he  told  Miller  that  she 
was  dismissed  because  of  unsatisfactory  work  relationships. 
Miller  alleged  that  she  was  fired  for  refusing  to  cooperate 
with  Henderson  when  he  misapplied  or  mishandled  school 
funds.  Miller  requested  and  received  hearings  before  the 
local  school  advisory  committee  and  before  the  board,  which 
denied  reinstatement. 

Miller  sued  Henderson,  the  superintendent,  and  the  in- 
dividual members  of  the  board  of  education.  She  sought  ac- 
tual and  punitive  damages,  alleging  that  Henderson  defamed 
her  and  maliciously  interfered  with  her  contractual  rights 
and  that  his  actions  were  accepted  and  approved  or  adopted 
by  the  other  defendants.  The  trial  court  dismissed  all  of  the 
plaintiffs  claims  except  for  her  claim  against  Henderson 
because  she  had  failed  to  state  a  claim  on  which  relief  could 
be  granted.  The  court  also  ordered  Miller  to  pay  the  attorneys' 
fees  of  all  defendants  except  Henderson.  The  plaintiff  ap- 
pealed both  of  these  orders. 

Holding:  The  North  Carolina  of  Appeals  affirmed  the 
orders  of  the  trial  court.  Dismissal  of  the  plaintiffs  claims 
under  a  Rule  12(b)(6)  motion  was  appropriate  since,  even 
when  taken  as  true.  Miller's  allegations  were  not  sufficient 
to  state  a  claim  on  which  relief  could  be  granted.  Miller's 
complaint  was  not  sufficient  to  impute  liability  to  the 
superintendent  or  to  the  board  members  for  defamation;  her 
allegations  referred  only  to  Henderson's  conduct,  not  to  any 
affirmative  action  or  personal  involvement  by  anyone  else. 
Miller  also  had  not  set  forth  any  allegations  that  supported 
her  claims  against  these  defendants  for  malicious  interference 
with  her  contractual  rights  and  violation  of  her  due  process 
rights.  There  was  no  evidence  that  the  superintendent  took 
any  part,  or  had  authority  to  take  any  action,  with  respect 
to  her  employment.  Her  claims  against  the  other  defendants 
as  individuals  and  as  members  of  the  board  were  dismissed 
since  the  claims,  if  brought  against  anyone  other  than 
Henderson,  should  have  been  brought  against  the  board  as 
a  corporate  body. 

The  trial  court  acted  within  its  discretion  in  awarding 


attorney's  fees  to  these  defendants.  Reasonable  attorneys'  M 
fees  may  be  awarded  in  an  action  brought  under  42  U.S.C. 
§  1983  to  the  prevailing  party.  Under  Christianburg  Gar- 
ment Co.  V.  EEOC,  434  U.S.  412  (1978),  in  order  to  be  en- 
titled to  attorneys'  fees  a  defendant  must  show  that  the  ac- 
tion brought  against  him  was  "frivolous,  unreasonable, 
groundless,  or  that  the  plaintiff  continued  to  litigate  after 
it  clearly  became  so."  The  defendant  need  not  show  that  the 
action  was  brought  in  subjective  bad  faith.  Here  the  defen- 
dant appellees  prevailed  over  Miller,  and  the  fact  that  her 
claims  were  meridess  or  groundless  was  demonstrated  by 
the  dismissal  of  the  claims  under  Rule  12(b)(6). 


INDIVIDUAL'S  DECISION  TO  LEAVE  WORK  WHEN 
DISCHARGE  IS  IMMINENT  DOES  NOT  DIS- 
QUALIFY HER  FROM  RECEIVING  UNEMPLOY- 
MENT BENEFITS.  Bunn  v.  North  Carolina  State  Univer- 
sity, 70  N.C.  App.  699,  321  S.E.2d  32  (1984). 

Facts:  Elgie  Bunn  was  an  employee  of  North  Carolina 
State  University  from  August  1978  until  June  11,  1982.  She 
worked  as  a  mail  clerk  until  May  1982,  when  she  requested 
a  transfer  because  of  an  ailing  wrist.  She  accepted  a  tem- 
porary part-time  position  at  the  library  circulation  desk  after  / 
being  told  that  no  other  position  was  available  because  of 
the  hiring  freeze.  After  Bunn  had  worked  about  one  and  one- 
half  weeks  at  her  new  job,  her  supervisor  told  her  that  she 
was  not  qualified  for  it,  citing  her  "pitiful"  on-the-job  test 
results,  slow  work,  and  poor  spelling— and  that  she  would 
be  discharged  at  the  end  of  the  month.  Bunn  decided  not 
to  return  to  the  library  after  finishing  that  week's  work  and, 
at  her  supervisor's  request,  resigned  her  position  as  a  mail 
clerk.  She  filed  for  unemployment  benefits  for  June  13-19, 
1982,  the  period  of  time  between  the  notice  of  discharge  and 
her  formal  discharge.  This  request  was  denied  by  an  Ap- 
peals Referee  and  by  the  Employment  Security  Commis- 
sion (ECS).  Bunn  appealed  to  superior  court,  which  affirmed 
the  ECS's  decision.  She  appealed  again. 

Holding:  The  North  Carolina  Court  of  Appeals  re- 
versed, holding  that  Bunn  could  not  be  disqualified  from 
receiving  unemployment  benefits  under  G.S.  96-14(a)  where, 
after  being  told  that  she  was  disqualified  and  would  be 
discharged,  she  left  work  after  her  date  of  notice  but  before 
the  last  possible  day  she  could  work.  She  was  entitled  to 
compensation  for  the  time  between  her  notice  of  discharge 
and  her  formal  discharge.  This  result  was  achieved  by  the 
court's  interpretation  of  the  Employment  Security  Law,  a 
statute  whose  construction,  the  court  said,  is  guided  by  a  ■ 
special  rule  that  the  disqualification  rules  must  be  applied 
strictly  in  favor  of  the  claimant.  The  court  focused  on  the 
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"voluntary  quit"  provision  of  G.S.  96-14(1).  which  dis- 
qualifies from  unemployment  benefits  any  person 
"unemployed  because  he  left  work  voluntarily  without  good 
cause  attributable  to  the  employer."  A  voluntary  decision 
is  one  made  freely  or  spontaneously  by  an  individual,  a  test 
that  Bunn's  decision  did  not  meet,  since  "an  individual's 
decision  to  leave  work  when  informed  of  an  imminent 
discharge  or  layoff  is  a  consequence  of  the  employer's  deci- 
sion to  discharge  and  is  not  wholly  voluntary."  The  court 
also  stated  that,  even  had  it  been  voluntary.  Bunn's  decision 
to  leave  would  not  disqualify  her  under  G.S.  96-14(1)  if  she 
acted  with  good  cause  attributable  to  her  employer.  Bunn, 
who  lost  confidence  and  felt  she  could  not  continue  her  work 
because  her  employer  informed  her  that  she  was  not  qualified 
to  do  the  job.  had  good  cause  to  leave  it. 


COHABITATION  BY  UNMARRIED  ADULTS  IS  NOT, 
IN  AND  OF  ITSELF,  "GOOD  CAUSE"  FOR  BOARD 
TO  REJECT  NOMINEE  FOR  TEACHING  CON- 
TRACT. Sherburne  v.  School  Board  of  Suwannee  County, 
455  So.2d  1057  (Fla.  App.  1984). 

Facts:  Pamela  Sherburne  had  been  employed  as  a  high 
school  Spanish  teacher  under  a  series  of  annual  contracts. 
At  the  end  of  her  third  contract  the  superintendent  recom- 
mended that  she  receive  a  continuing  contract,  a  recommen- 
dation the  school  board  could  reject  only  for  "good  cause." 
The  board  refused  to  offer  her  a  continuing  contract:  instead, 
it  offered  another  annual  contract  and  later  withdrew  that 
offer.  A  hearing  was  held  before  the  board  (all  nominees 
for  continuing  contracts  had  an  "earned  status"  entitling  them 
to  a  hearing)  at  which  the  board  found  that  Sherburne  had 
cohabited  with  an  adult  male  to  whom  she  was  not  married 
or  related.  The  board  concluded  that  (a)  she  lacked  good 
judgment  and  good  moral  character  (a  prerequisite  to 
eligibility  for  employment  as  a  teacher)  and  did  not  con- 
form to  the  moral  standards  established  by  the  vast  majori- 
ty of  teachers  in  Suwannee  County,  and  (b)  her  personal  con- 
duct seriously  reduced  her  effectiveness  as  an  employee. 
Sherburne  appealed  the  board's  order  that  "good  cause"  had 
been  shown  for  refusing  to  offer  her  a  teaching  contract. 

Holding:  The  Florida  Court  of  Appeals  reversed  the 
board's  order,  holding  that  in  the  absence  of  specific,  valid, 
statutory  directives,  private  off-campus  conduct  ostensibly 
involving  a  consensual  sexual  relationship  between  the  teach- 
er and  an  adult  of  the  opposite  sex  does  not.  in  and  of  itself, 
provide  "good  cause"  for  a  school  board  to  reject  a  teacher 
nominated  for  employment  by  the  superintendent  unless  it 
is  shown  that  such  conduct  adversely  affects  his  or  her  ability 
to  teach.  The  court  found  that  the  evidence  did  not  meet  this 


test.  The  board  offered  no  direct  proof  of  improper  premarital 
sexual  conduct  on  Sherburne's  part.  More  important,  there 
was  no  evidence  that  her  conduct  had  an  adverse  effect  on 
her  students  or  that  her  effectiveness  as  a  teacher  had  been 
impaired  in  any  respect.  Sherburne  had  not  attempted  to  in- 
ject her  views  on  sexual  morality  into  the  classroom  or  into 
her  private  discussions  with  students.  There  was  no  evidence 
of  illicit  sexual  conduct  on  school  premises  or  during  any 
school  activity  away  from  school  or  of  any  conduct  involv- 
ing a  student  and  no  evidence  that  this  relationship  had  been 
a  matter  of  common  knowledge  in  the  community  before 
the  dispute  with  the  board.  The  court  concluded  that  the 
board's  action  strongly  suggested  that  the  board  was  con- 
cerned more  with  what  it  considered  an  affront  to  its 
members"  personal  moral  standards  than  with  possible 
adverse  effects  on  students.  Sherburne  was  entitled  to  both 
reinstatement  to  her  teaching  position  on  a  continuing- 
contract  status  and  reimbursement  for  any  economic  loss 
caused  the  board's  wrongful  denial  of  the  contract,  including 
expenses  for  the  court  proceedings. 


GRADE  REDUCTION  FOR  DISCIPLINARY 
REASONS  INVALID.  Katzman  v.  Cumberland  Valley 
School  District,  479  A. 2d  671  (Pa.  Cmmwth.  1984). 

Facts:  While  on  a  field  trip  to  New  York.  Deborah  Katz- 
man. an  eleventh  grader,  and  four  other  students  ordered 
and  drank  wine  in  a  restaurant.  When  questioned  later  by 
school  authorities,  she  admitted  the  incident.  As  a  result  she 
was  suspended  from  classes  for  five  days,  prohibited  from 
taking  part  in  school  activities  during  the  suspension,  ex- 
pelled from  the  cheerleading  squad,  and  later  expelled  from 
the  National  Honor  Society.  Under  the  district's  disciplinary 
policy  a  further  penalty  of  grade  reduction  (2  percentage 
points  in  each  class  for  each  day  of  suspension)  was  imposed . 
The  district's  alternative  Saturday  work  program,  normal- 
ly an  alternative  to  suspension,  was  not  available  to  students 
who  violated  policies  on  smoking  or  drug  and  alcohol  abuse. 
Deborah  and  her  parents  sued,  challenging  only  the  grade 
reductions.  The  court  entered  an  order  in  favor  of  the  plain- 
tiff, and  the  defendant  school  board  appealed. 

Holding:  The  appeals  court  affirmed  the  order,  holding 
that  the  penalty,  without  the  option  of  Saturday  work  as  an 
alternative,  amounted  to  a  clear  misrepresentation  of  a  stu- 
dent's scholastic  achievement  for  college  entrance  and  other 
purposes.  As  such,  it  was  an  illegal  application  of  the  school 
board's  discretion  to  establish  reasonable  rules  and  regula- 
tions, since  the  penalty  was  imposed  for  reasons  that  were 
irrelevant  to  the  academic  achievement  being  graded. 
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DISCLOSURE  OF  AGENDA  DOCUMENTATION.  In- 

fortnal  Attorney  General's  Opinion,  May  3K  1984. 

Facts:  The  board  of  education  of  Franklin  County  asked 
whether  certain  items  of  documentation  prepared  for  its 
meetings  must  be  made  available  to  the  public. 

Opinion:  The  Attorney  General  answered  with  respect 
to  six  specific  types  of  documentation,  noting  that  Art.  33C, 
G.S.  Ch.  143  (the  Open  Meetings  Law),  G.S.  Ch.  132  (the 
Public  Records  Act),  and  other  more  specific  laws  govern 
the  response.  (\)  Requests  from  school  employees  for  transfer. 
This  type  of  documentation  is  considered  confidential  as 
part  of  the  employee's  file  and  should  not  be  made  available 
to  the  public.  The  limitations  of  G.S.  115C-325(b)  take 
precedence  over  the  more  general  language  of  the  Public 
Records  Act.  (2)  Letters  from  parents  requesting  student 
transfers  or  releases.  These  letters  should  not  be  disclosed. 
The  Family  Educational  Rights  and  Privacy  Act,  20  U.S.C. 
ij  1232g  (Buckley  Amendment),  makes  almost  all  documen- 
tation about  an  individual  student  a  part  of  that  student's  file 
and  prohibits  disclosure  to  the  public  without  the  parent's 
consent.  (3)  Bid  quotations.  These  formal  documents  should 
be  considered  public  at  the  time  the  bids  are  opened.  G.S. 
143-129  provides  that  bid  quotations  or  proposals  are  to  be 
sealed  until  the  board  meeting  designated  for  bid  openings, 
and  these  items  may  not  be  available  before  the  meeting. 
(4)  Recommended  board  policies.  These  should  be  con- 
sidered public  records  and  made  available  when  the  board 
members  receive  them.  (5)  Budget  matters  and  the 
superintendent's  recommended  budget.  These  are  public 
matters  and  should  be  made  available  to  the  public  at  the 
same  time  they  are  made  available  to  board  members  in  the 
agenda  package,  in  accordance  with  the  time  requirements 
of  G.S.  115C-427  and  -428.  (6)  Personal  notes  of  the 
superintendent.  As  long  as  these  writings  are  not  circulated 
as  official  statements  or  policies,  they  are  not  public  records 
and  need  not  be  disclosed. 


PLACEMENT  AND  REMOVAL  OF  LETTERS  IN 
PERSONNEL  FILES.  Informal  Attorneys  General's  Opin- 
ion, September  4,  1984. 

Facts:  The  Nash  County  Board  of  Education  asked 
what,  if  any,  discretion  the  superintendent  or  the  board  of 
education  has  over  the  placement  or  removal  of  letters  of 


complaint  from  the  personnel  file  of  a  teacher,  principal,     f , 
or  other  employee  for  whom  a  personnel  file  is  maintained 
under  G.S.  115C-325. 

Opinion:  Neither  the  board  nor  any  member  of  the  ad- 
ministration has  any  discretion  regarding  the  placing  of  let- 
ters of  complaint  in  such  files.  (This  applies  only  to  a  com- 
plaint that  identifies  the  complaining  party;  anonymous  let- 
ters should  not  be  kept.)  The  superintendent  may  not  ex- 
cise any  portion  from  a  letter  before  it  is  filed.  There  is  no 
provision  for  removing  material  from  a  personnel  file,  and 
the  teacher  has  no  statutory  right  to  appeal  to  a  local  board 
of  education  a  decision  not  to  remove  a  particular  criticism 
from  the  file.  The  teacher's  due  process  rights  are  protected 
by  notice  and  an  opportunity  to  write  a  response  that  must 
be  placed  in  the  file.  If  the  contents  of  a  letter  become  part 
of  a  disciplinary  proceedings  against  the  teacher,  the  teacher 
then  has  an  additional  opportunity  to  respond  and  to  defend 
himself  against  any  charges  that  may  be  unjust  or  inap- 
propriate. Moreover,  if  a  complainant  libels  the  teacher,  the 
teacher  has  a  right  to  pursue  a  remedy  against  that  person. 


EDUCATION  FOR  PERSONS  BEYOND  THE  AGE  OF 

18.  Informal  Attorney  General's  Opinion,  November  14,       / 
1984.  ^ 

Facts:  The  superintendent  of  the  Wilson  City  schools 
sought  clarification  of  the  obligation  of  local  boards  of  educa- 
tion to  provide  an  education  for  persons  beyond  the  age  of  18. 

Opinion:  All  students  who  meet  the  minimum  age  re- 
quirement of  G.S.  115C-364  have  a  right  to  a  tuition-free 
education.  This  right  terminates  when  a  student  graduates 
or  reaches  his  nineteenth  birthday.  Students  who  are  not  en- 
titled to  a  tuition-free  education  because  of  age  or  gradua- 
tion have  a  right  to  attend  the  public  schools  until  they  reach 
their  twenty-first  birthday.  The  local  board  of  education  may 
require  the  payment  of  tuition  for  these  students  in  accord- 
ance with  G.S.  115C-366.  If  tuition  is  charged,  handicapped 
and  nonhandicapped  students  should  be  treated  equally. 
Under  G.S.  115C-366,  local  superintendents,  in  their  discre- 
tion, may  remove  students  who  have  not  graduated  but  have 
reached  their  twenty-first  birthday  from  school;  they  need 
not  wait  until  the  end  of  the  school  year.  They  must,  however, 
treat  handicapped  and  nonhandicapped  students  equally  in 
exercising  their  discretion.  ■ 
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